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Aspects of Transportation Based on Regulatory 
Experience in the United States * 


By THE HonoraBLteE Howarp FREAs 
Chairman, Interstate Commerce Commission 


PART | 


The invitation to come here and bring to you some of our experi- 
ences in transportation was a most welcome one. The problems we have 
encountered and in some instances are still encountering are in many 
respects comparable to your own. We hope you may profit by our 
experiences. We know that we in turn will benefit by the exchanges 
these discussions afford. 

Whatever authority over transportation obtained during the Ameri- 
can colonial period was vested in the individual colonies. This was still 
true upon the adoption in 1781 by the original 13 States of the Articles 
of Confederation. Under those Articles, the Congress not only could 
not regulate commerce with foreign nations—it had no control over 
commerce even between the States. Not until the ratification of the 
Federal Constitution in 1789 did the central government acquire such 
power. 

The United States is still governed by that same Constitution, from 
which flows all presently existing regulatory authority over interstate 
and foreign commerce. Twenty-one words of that Constitution give to 
the Congress all the authority it now possesses.2 They are: ‘‘The Con- 
gress shall have power to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes.’’ 

Acting under this authority, the Congress has so legislated that 
interstate and foreign commerce is carried on in almost total disregard 
of State borders. The flow is free and unimpeded. With relatively 
minor exceptions, people and goods move from State to State as though 
no boundaries existed.* 

Upon this free flow of commerce rests the well-being of the country. 
As stated by one writer :* 





*A paper delivered to the High Authority, European Coal and Steel Com- 
munity, Luxembourg, October 10, 1958. Part II of this paper will be published in 
the next issue. ‘ . ’ 

1 There are nee | minor and isolated instances when interstate and foreign 
commerce is regulated by individual States. They are found in certain areas in 
which the Federal Government has not occupied the field. The exclusive power of 
the Federal Government to occupy the field if it chooses to do so is, however, 
definitely established. See Wabash St. L. & P. R. Co. v. Illinois, 118 U. S. 557 


2 Article I, section 8, clause 3. 

8 Examples of the exceptions are a lack of uniformity as between limits of 
weight and length of motor equipment permitted on the public highways and the 
allowable speed of travel. In the railroad field some States have enacted full crew 
laws and provide restrictions on the number of cars in trains. 

4Stuart Daggett, Late Professor of Transportation, University of California, 
—— of Inland Transportation,” Fourth Edition, 1955, Harper & Brothers, 
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* * * (Mjodern means of transportation have increased the supply 
of goods, have lowered and equalized prices, and have rendered a 
direct service in the quick, inexpensive, and comfortable transpor- 
tation of passengers * * *. 


@ 


We should not be unmindful, however, * * * that quick, cheap, and 
reliable transportation has political and cultural effects as well as 
economic ones. No country the size of the United States could be 
held together were it not for the ease of movement within its 
boundaries. * * * Transportation makes for homogeneity of type, 
for the sympathy which comes from knowledge, and for the ease of 
cooperative action * * * which comes from uniformity in customs, 
a common point of view, and a likeness in environment. We talk 
the same language, we read the same books, we wear, in general, 
the same sort of clothes, we eat similar foods, and in spite of indi- 
vidual differences we achieve a unity of spirit which, while doubtless 
the result of many factors, is to an important degree a consequence 
of modern transportation. If we add to this the military power 
which results from transportation and which helps to render us 
secure, the importance of modern transportation machinery is made 
still more manifest. 


The benefits of a free exchange of goods and ideas are too 
obvious to call for further comment. Equally obvious are the advantages 
of an improved transportation system able to provide the necessary 
service unhampered by artificial restraints, either political or economic. 
There is abundant evidence of the manner in which such restraints 
cirecumscribe the service that may be rendered, increase the cost of 
providing it, and create and perpetuate discrimination. 


The Transportation System of the United States 


Before discussing in some detail the fundamental principles under- 
lying the regulation of transportation and the nature and scope of that 
regulation in the United States, a brief description of the transportation 
system and of the sources of carrier regulation may be helpful. 

The backbone of that system is comprised of common carriers offer- 
ing their services on equal terms to all who choose to employ them. 
They are in the main subject to strict and detailed regulation. In the 
motor, water, and air fields, there are numerous contract carriers who 
confine their services to a limited few on terms which may or may not 
vary as between shippers. Regulation here is of a somewhat lesser 
degree. In both the common and contract carrier fields, there are 
numerous exemptions from economic regulation to which reference will 
be made hereinafter. In addition, much tonnage and many passengers 
are conveyed in equipment owned by the shipper or traveler and not 
available for public use. 

Some idea of the scope of the surface transportation system of the 
United States may be obtained from a consideration of the size of the 
facilities. There are in the United States 219,067 miles of railroad, 
22.531 miles of improved waterways, 3,051,000 miles of highways, and 
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about 200,000 miles of oil pipelines. Utilizing these facilities are more 
than 600 common carriers by railroad,® 67,000 for-hire motor carriers,® 
1,500 water carriers,’ and 84 common carriers of oil by pipeline. In 
addition, there are approximately 100,000 private carriers of freight, 
mostly by motor. These carriers, private and for-hire, transport over 
1 trillion (1,000,000,000,000) ton miles of intercity freight each year. 

Accurate figures of the total investment in transportation property 
are not known for all types of carriers. The net investment of the 
United States railroads exceeds $28 billion ($28,000,000,000) and that 
of common carriers by pipeline over $1.8 billion ($1,800,000,000). In 
1940 it was estimated that the investment in highways and streets 
amounted to more than $16.5 billion ($16,500,000,000) and in water- 
ways and their terminals $1.9 billion ($1,900,000,000). These invest- 
ments have greatly increased since 1940, and do not include equipment 
and other facilities.® 

With isolated exceptions, our transportation system is privately 
owned and operated.® 

The trucking industry is characterized by a large number of small 
companies, individually owned and operated. There are, however, some 
motor carriers whose annual gross revenues exceed $50 million. By 
contrast the transportation by railroad is predominantly by large car- 
riers or systems. Over two thirds of the railroad mileage is owned by 
127 railroads whose annual operating revenues aggregate more than 
$9 billion ($9,000,000,000). 

A majority of the inland water carriers subject to I. C. C. juris- 
diction have revenues of less than $500,000 annually, although a number 
have annual operating revenues of over $10 million. In this connection 
it should be noted that approximately 90 percent of the traffic moving 
over inland waterways is exempt from I. C. C. jurisdiction, and revenue 
data covering such traffic are not available. 

Pipeline companies are subject to the jurisdiction of the Commission 
if they are common carriers engaged in interstate transportation of oil 
or other commodities, except water and natural or artificial gas. In 


5 All of these carriers are subject to the economic and safety regulations of the 
Commission. . ' 

8Of these carriers approximately 20,000 are subject to the Commission’s 
economic and safety regulations, the remainder being — only to safety regula- 
tion. In addition, there are a large number of carriers who operate solely in intra- 
state commerce and are not subject to ICC jurisdiction. For example, in one State 
alone there are over 14,000 for-hire carriers, less than half of which are estimated 
to be subject to ICC jurisdiction. . 

7Of these 300 are subject to ICC economic regulation; the remaining 1,200 
provide service exempt from ICC jurisdiction. 

8It is estimated that carriers subject to ICC economic or safety regulation 
operate approximately 1.5 million vehicles. Approximately 11 million trucks of all 
types are registered in the United States. 
_ Foremost among the exceptions is the United States Postal Service transport- 
ing parcels not exceeding 100 inches in length and girth combined, or 70 pounds in 
weight. Several switching railroads, such as the San Francisco Belt Line, are State- 
owned. From 1918 to 1953, an inland water carrier, the Federal Barge Line, was 
owned and operated by the Federal Government. 
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general, pipeline companies have annual operating revenues which range 
from $1 million to $20 million, although there are several pipeline car- 
riers having revenues exceeding $40 million. 


The Development of Regulation 


The interstate operations of our for-hire carriers are controlled by 
Federal regulations which apply uniformly throughout all of the 48 
States. In their practical effect, these regulations, though provided for 
by the Constitution, had their beginning in the enactment in 1887 of 
the Act to Regulate Commerce. That and subsequent legislation will 
be discussed hereinafter. It is noteworthy at this point, however, that 
up to 1887 whatever governmental requirements were imposed were by 
the individual States, the same as is generally true in your countries 
now.!° Interstate through service and uniformity in matters pertaining 
to rates and practices, to the extent they existed, were the result of 
voluntary action on the part of the carriers. It may be well to note 
also that, while some present forms of transportation were then un- 
known, water carriage had reached substantial proportions and the rail- 
road trackage had reached 133,600 miles, or more than half of what it 
is today. Fortunately, the carriers appreciated in large measure the 
advantages of viewing the country as a unified whole, and, while not 
compelled to do so, neither were they barred from doing it. It is doubt- 
ful that the problem of providing through rates and integrated through 
service in the United States ever approached that with which you are 
now confronted. 

The reason why this is so seems clear. The United States railroads, 
though chartered in a particular State, had no special interest in that 
State. Their purpose was to promote commerce to their own advantage, 
and other political or economic considerations that may be of importance 
to State-owned and operated lines were of no significance to them. 

Although the problem of providing through rates and integrated 
services in the United States may not have approached that with which 
you are confronted, the history of the Interstate Commerce Act reveals 
the intense struggles which took place while the Commission was ac- 
quiring sufficient power to insure fair and reasonable terms for the 
service the people of the United States need and require.’ On one 
point, however, there was almost complete unanimity. That was that 
regulation of transportation should be placed in the hands of a non- 
partisan commission-type organization. 


10 In 1887, 20 States and Territories of the United States had no railroad regu- 
latory commission of any kind. Eight had commissions which were little more 
than gatherers of railroad statistics, without power or duties respecting rates. Nine 
had commissions which could recommend rate changes but could not prescribe them. 
Only eight States had commissions vested with power to promulgate reasonable 
rates and to take steps designed to bring them into effect. 

11]n the Commission’ ’s Eleventh Annual Report, it was pointed out that while 
the Commission could conduct investigations and make reports and perhaps haltingly 
correct some forms of discrimination, and while it could serve in the informal 
adjustment of disputes between carriers and shippers, it had few regulatory powers. 
The enactment of the Hepburn Act in 1906 was the first major step in the evolution 
of the Interstate Commerce Commission to an effective governmental agency. 
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The Sources of Carrier Regulation 


Under the common law of the various States (as derived from the 
English Common Law) and, generally, under State and Federal statutes, 
a common carrier is a person who holds itself out to transport for the 
general public for compensation. It is required to transport at reason- 
able rates and to avoid unjust discrimination. At common law a shipper 
may maintain in court an action for damages against a common carrier 
for the latter’s refusal to carry upon reasonable terms, or for the 
earrier’s refusal to transport for the usual or customary charge. Al- 
though the common law contained a requirement that rates be reasonable 
and, to a degree, a prohibition against discrimination, this remedy in 
the courts was wholly inadequate. A reason for this inadequacy was 
that the courts could not prescribe rates for the future and they were 
not equipped to make accurate determinations as to what would be 
reasonable rates. Also, few shippers would have sufficient amounts at 
stake to warrant prosecuting an action in court. Because of these cir- 
cumstances, the governments of the various States and the Federal 
Government undertook other means of enforcing the common law obli- 
gations of common carriers, as well as adding additional duties and 
refinements. 

In the beginning of railroad construction, little thought was given 
to the matter of regulating railroad rates and services. Railroads were 
regarded as of consequence mainly in the transportation of passengers 
and perhaps light freight. As a result of this attitude, a few railroads 
obtained charters granting to the builders the exclusive right to fix 
the rates for service. Some of these charters were construed as contracts 
and binding upon the State of incorporation. It was natural, therefore, 
that one of the first steps taken by the various States was to reserve 
in charters the right to regulate the rates and service, or to impose some 
limitations upon the railroads. In some instances these charters con- 
tained provisions reserving the right to regulate rates to the extent 
that the return on the investment exceeded 10 percent. 

The next step in regulation was by direct statutory enactment by 
State legislatures. An instance of this kind in which a State had, by 
legislative enactment, prescribed maximum rates for the transportation 
of freight and passengers by railroads, was involved in Chicago, Bur- 
lington and Quincy R. R. Co. v. Iowa, 94 U. S. 155, decided in 1877. In 
upholding the authority of the State to regulate railroad rates, the 
Supreme Court of the United States pointed out that railroads are 
common carriers, that their business is affected with a public interest, 
and that common carriers had long been regulated under the common 
law, citing specifically an act of the English Parliament in 1691, during 
the reign of William and Mary, which provided for the regulation of 
charges by common carriers. Another similar case which cites other 
instances is Dow v. Beidelman, 125 U. S. 680. Fortified by the above 
and other similar decisions, the States became very active in regulating 
railroad rates. 

It was immediately apparent that the regulation of rates and 
service by legislative enactments was a crude process and that legislatures 
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could not devote the required time to this activity. Some States, par- 
ticularly in the East, established expert advisory bodies to advise the 
legislatures. Others delegated to independent boards or commissions 
authority to prescribe rates and regulate the service of railroads. 

Although the State commissions were generally active in attempting 
to regulate railroads, they were unable effectively to regulate transporta- 
tion from one State to another. This was so because it is impracticable 
for interstate commerce to be regulated by a large number of different 
regulatory bodies and because, as previously noted, jurisdiction over 
commerce among the States had been delegated to the Federal Govern- 
ment. The decision of the Supreme Court in the Wabash case, supra, 
in 1886, is a much cited decision on this limitation of State powers. For 
a number of years prior to this decision, there had been demands for 
the regulation of transportation in interstate and foreign commerce 
by the Federal Government. These demands culminated in the Report 
of the Senate Select Committee on Interstate Commerce (generally 
referred to as the Cullom Committee, from the name of its Chairman) 
which was issued January 1886. This exhaustive report recommended 
the enactment of a Federal Regulatory Act. This statute, known as 
the Act to Regulate Commerce (subsequently changed to the Interstate 
Commerce Act) became law on February 4, 1887. 


General Nature and Scope of Federal Legislation 


The original Interstate Commerce Act provided for the regulation 
of common carrier railroads as to their rates and service insofar as 
they engaged in transportation in interstate and foreign commerce. 
Interstate commerce is defined as commerce between a point in one State 
and a point in another State, or between points in one State through 
another State. The Federal jurisdiction extends to each and every part 
of such services including terminal and accessorial services. The 
original act also applied to transportation by common carrier by water 
when the water transportation iS“ander a common control, management, 
or arrangement for the through carriage or shipment with transportation 
by railroad. The referred to ‘‘common arrangement’’ means an arrange- 
ment between a railroad and a water carrier for the through shipment 
of goods, usually under a joint rate established by the two or more 
earriers. The Act has since been expanded to include transportation in 
interstate and foreign commerce by pipe lines, sleeping car companies, 
inland and coastwise water carriers, carriers by motor vehicle, and 
freight forwarders. 

The original Act was rather limited in scope. It was intended to 
confer authority to regulate rates and practices, including the award 
of reparation for excessive charges. The activities now within the scope 
of the Act include: Licensing (entry into the field by railroads, water 
carriers, motor carriers and freight forwarders and discontinuances of 
operations by railroads); rates, fares and practices (including the 
publication, posting for public inspection and filing with the Com- 
mission of rates and the strict observance of those rates) ; mergers and 
common control of carriers and the transfer of certificates; issuance of 
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securities by carriers; filing of annual and other reports and the keeping 
of accounts and records; pooling of operations, service or revenue; 
furnishing of insurance or other security for protection of the public 
by carriers who operate motor vehicles; and observance of safety prac- 
tices by railroads and motor carriers, including regulations governing 
the packing, marking and handling of explosives and other dangerous 
articles. 

Of particular interest to the High Authority may be the various 
provisions of the Act under which the Federal authority supersedes the 
authority of the States as to intrastate transportation. Where intra- 
state railroad rates are on a lower level than interstate rates and the 
effect of this disparity is to prejudice interstate traffic in competition 
with intrastate traffic, the Interstate Commerce Commission, after hear- 
ing, may require changes in the intrastate rates to remove the discrimi- 
nation or prejudice. Similarly, if interstate railroads are required to 
transport intrastate traffic at such low rates that the performance of 
intrastate service becomes a financial burden upon the carrier to the 
extent that the deficit must be made up from interstate traffic, the 
Commission may require the raising of the intrastate rates to remove this 
burden upon interstate traffic.12 This authority with respect to rates 
is limited to rail rates; it does not extend to rates of other types of 
carriers. 

Under the Act the Federal determination with respect to public 
convenience and necessity for the construction and abandonment of an 
interstate railroad, or part thereof, is conclusive upon the States, even 
though intrastate commerce may be affected.'8 

Determination by the Federal agency of the propriety of consoli- 
dations, mergers, and the common control of carriers is conclusive upon 
the States even though the carriers also engage in intrastate commerce, 
and even though the changes may be in conflict with the charters and 
incorporation laws of the States.1* The issuance of securities by carriers 
is subject to the exclusive control of the Federal agency.*® 

The Interstate Commerce Act created, for the purpose of adminis- 
tering and enforcing the provisions thereof, a commission, presently 
consisting of 11 members. This Commission is independent of the 
executive branch of the Government and reports directly to Congress. 
Not more than six members may be of the same political party. The 
members hold office for terms of seven years and may not be removed 
except for inefficiency, neglect of duty, or malfeasance in office. A 
high percentage of the members are reappointed. 

The more important decisions of the Commission are required to be 
made only after a hearing at which all interested parties have had an 
opportunity to present evidence in support of their respective positions. 
These hearings follow generally the court style of procedure in which 
witnesses are sworn, testify and are subject to cross-examination. Hear- 





12 Section 13 of the Act. 
13 Section 1(18)-(21). 

14 Section 5 of the Act. 
15 Section 20a. 
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ings are conducted by the entire Commission, a division of the Commis- 
sion consisting of three or more members, by an individual Commissioner 
or by a hearing examiner. Because of the large number of proceedings 
the Commission is required to handle, members of the Commission are 
not able to preside over a large percentage of the hearings. The vast 
majority are held before hearing examiners. 

Following the hearing, the presiding officer ordinarily issues an 
initial decision. Exceptions may be filed by one or more of the parties 
or the Commission, upon its own initiative, may stay the operation of the 
order. In the event of exceptions or a stay, the matter usually is con- 
sidered and a decision rendered by a division of three members of the 
Commission. In most cases, a party dissatisfied with the decision of 
the division may petition the entire Commission for a reconsideration of 
the matter. Reports in the more important proceedings are printed in 
volumes in the manner of court opinions, and such reports (as well as 
court decisions) are cited and used in Commission proceedings in the 
same manner that similar precedent decisions are cited and used in 
court proceedings. 

In the early days of the Act, if carriers did not voluntarily comply 
with the orders of the Commission it was necessary for the Commission 
to institute proceedings in court to compel compliance. This proved 
unsatisfactory, resulting in great delays. The Act was then amended 
to provide that carriers must obey unless the order is set aside or stayed 
by the Commission or by the courts. Orders of the Commission are 
reviewable only in United States District Courts. The District Court 
for this purpose, however, must be constituted of three members, at 
least one of which must be a judge of the Court of Appeals. Appeals are 
allowed from the decisions of such a three-judge District Court directly 
to the Supreme Court of the United States. District Courts are author- 
ized to restrain the Commission’s order pending the court proceedings, 
if such action is deemed to be appropriate. 

In reviewing orders of the Commission, the courts do not try the 
issues de novo, but merely review the matter upon the record made 
before the Commission. Orders of the Commission may be set aside 
and the matter remanded to the Commission for further action consistent 
with the court decision if the court finds that the Commission has 
proceeded on the basis of a mistake of law, if the decision is not supported 
by substantial evidence, or if the Commission has failed to observe the 
procedure required by law and such error has substantially prejudiced 
the rights of any party. In a leading case on this subject (Interstate 
Commerce Commission v. Union Pacific R. R., 222 U. S. 541, 547), the 
Supreme Court said: 


In determining these mixed questions of law and fact, the 
court confines itself to the ultimate question as to whether the 
Commission acted within its power. It will not consider the ez- 
pediency or wisdom of the order, or whether, on like testimony, it 
would have made a similar ruling. ‘‘The findings of the Commission 
are made by law prima facie true, and this court has ascribed to 
them the strength due to the judgment of a tribunal appointed by 
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law and informed by experience.’’ Ill. Cent. v. I. C. C., 206 U.S. 
441. Its conclusion, of course, is subject to review, but when support- 
ed by evidence is accepted as final; not that its decision, involving 
as it does so many and such vast public interests, can be supported 
by a mere scintilla of proof—but the courts will not examine the 
facts further than to determine whether there was substantial 
evidence to sustain the order. (Emphasis supplied.) 


The Basis for Federal Regulation 


The fundamental principle underlying the regulation of transporta- 
tion in the United States is the protection of the public interest. By 
this is meant not only the protection of the public against unreasonable 
and discriminatory charges through the control of rates, but also the 
long-run interest of the public in the maintenance of an adequate, 
efficient, and dependable system of transportation by the prevention of 
destructive competition within and among the various modes of trans- 
portation and the promotion of safe and economically sound operations. 
The various changes and additions in the regulatory statutes throughout 
the years have been made for the purpose of correcting an inequity 
or to preserve the system in strong, efficient condition the better to 
serve the public and thus better to fulfill its economic function. 

The report of the Cullom Committee in 1886, to which reference 
has been made hereinbefore, provided much of the material for the 
construction of the first Act to Regulate Commerce on a national basis. 
As stated above, this Act became law in the following year. On the 
subject of the necessity for national regulation of interstate commerce, 
the Cullom Committee advanced the following reasons for their con- 
clusion that regulation was necessary : 


1. The public interest demands regulation of the business 
of transportation because, in the absence of such regulation, the 
earrier is practically and actually the sole and final arbiter upon 
all disputed questions that arise between shipper and carrier as 
to whether rates are reasonable or unjust discrimination has been 
practiced. 


2. It is the duty of Congress to undertake the regulation 
of the business of transportation, because of admitted abuses in its 
management and of acknowledged discriminations between persons 
and places in its practical operation—evils which it is possible to 
reach and remedy only through the exercise of the powers granted 
by the Constitution to Congress, and against which the citizen is 


entitled to the protection and relief the national authority can alone 
afford. 


3. National legislation is necessary to remedy the evils com- 
plained of, because the operations of the transportation system are, 
for the most part, beyond the jurisdiction of the States, and, until 


Congress acts, not subject to any governmental control in the public 
interest. 
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4. National legislation is also necessary, because the business 
of transportation is essentially of a nature which requires that 
uniform system and method of regulation which the national 
authority can alone prescribe. 


5. The failure of Congress to act is an excuse for the attempts 
made by the railroads to regulate the commerce of the country in 
their own way and in their own interests by whatever combinations 
and methods they are able to put into operation.'® 


The second paragraph of the above quotation refers to abuses by 
the managements of the railroads in discriminating between persons and 
places. Irregularities in the financing of railroads, which do not appear 
to be a problem in your Community, need not be dealt with in detail 
in this paper. Discriminations between persons and places took the 
form of rebates and drawbacks to shippers who were in a position to 
demand preferential treatment, higher charges for shorter hauls than 
for longer ones when the more distant point of shipment was served 
by competitive transportation facilities, and the abuse of shipper’s 
rights through the pooling arrangements entered into by the railroads 
for the purpose of overcoming the destructive effects of competition. 
The testimony obtained by the Cullom Committee in the course of its 
investigation is replete with examples of such discriminations and 
abuses. These practices called for action on a national basis to protect 
the public interest in the absence of the ability of the several states to 
perform this function. 

The passage of the Act to Regulate Commerce in 1887 did not 
provide a final or complete cure for these problems. Decisions of the 
courts weakened the control intended and ramifications of the old 
situations as well as the birth of new ones required changes in and 
additions to the law. In other words, the present system has evolved 
over a period of more than 70 years. It seems unnecessary that these 
evolutionary changes be described here step by step. 

In any event, the matter which seems to be of greater interest to 
you is the economic significance of Federal regulation of transportation. 
As stated above, such regulation has been for the purpose of protecting 
the public interest. Railroads require large investments in lines, yards, 
and equipment which, once made, cannot be readily transferred to other 
uses. These circumstances create constant costs which are a relatively 
large part of the total costs of these carriers. Each additional unit of 
traffic transported at charges which exceed, however slightly, the out- 
of-pocket cost of transportating the unit helps pay the constant costs. 
This fact was and is yet a basic reason for the competitive struggles 
of the railroads amongst themselves and with other modes of transporta- 
tion to secure more traffic. These struggles led to discriminations 
against persons, places, or commodities which were not served by a com- 
petitive line of transportation. In the early days of railroad develop- 
ment, the railroads overexpanded their systems in their efforts to 


16 Report of the Senate Select Committee on Interstate Commerce, 49th Cong., 
Ist sess., Senate Rept. No. 46, pp. 176-179. 
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serve points, persons, or commodities. Because railroads were private 
enterprises which competed ruthlessly with each other, shipper rate 
reductions were made in attempts to secure traffic regardless of whether 
they were profitable. 

Absence of renumerative traffic made it impossible for the roads to 
pay their fixed charges, leading to bankruptcy or abandonment of the 
lines. Under these conditions, investors lost faith in railroads as 
investments. Shippers could not be sure that service would be available 
to haul their freight and consignees could not know that their mer- 
chandise would be delivered. This, of course, led to unsound conditions 
in the businesses of shippers and receivers of freight. Further, no one 
could be sure of the rates from day to day, nor of the rates a competitor 
might be paying on the same day. Therefore, efforts to quote prices were 
gambles at best and businessmen could not make plans for the future. 
This unsatisfactory state of affairs could not continue without injury 
to many individuals and to the uation as a whole. 

A continuation of destructive competition led inevitably to efforts 
by carriers to combine in various ways for the purpose of making such 
competition unnecessary. This procedure if not checked would have 
culminated in monopolies of carriers in various areas. When all com- 
petitive transportation had been eliminated, the shippers and consignees 
would have again been at the mercy of the transportation company 
or of a combination of formerly competing companies. These and 
other abuses convinced the public that it could be protected only 
through regulation. 

This was the situation when the railroads were the principal 
means of transportation. The question of why such regulation has been 
continued and expanded to other modes has been raised numerous times 
since competitive modes have come into existence. Presumably the 
assumption behind this question is that competition between modes 
of transportation should be self-regulating. 

Many experts in the field of transportation devoted much thought 
to this question prior to the passage of statutes which brought motor 
and water carriers into the framework of regulation. An early study 
of the subject by the Federal Coordinator of Transportation in 1933-34 
contained the following statement of the principles which should provide 
the answer. 


It is clear that no regulation or restrictions should be imposed 
upon any form of transportation merely for the purpose of benefit- 
ing some other form of transportation. The test must be the 
public interest. On the other hand, whatever the public interest 
may require ought to be done no matter how it may affect private 
interests. These are principles which no one is likely to gainsay. 
Yet they need emphasis, because private interests are vitally in- 
volved. Much of the demand for regulation and restriction of 
the other transportation agencies has come from the railroads, for 
their own protection. Equally selfish interests are uppermost in 
the opposition. The controversy has been largely between private 
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interests, but it is the public interest which must be paramount 
and controlling. 

In the final analysis the public interest requires a national 
transportation system so administered and controlled that service 
can be furnished at the lowest possible charges consistent with 
adequate maintenance and ability to provide the modern facilities 
and the character of service which the best interests of commerce 
and industry demand.1* 


Conditions in the water carrier and motor carrier industries were 
unsatisfactory at the time the above-quoted report was made. There 
had been a general lack of satisfactory earnings among water carriers 
over a period of several years, the fleet was nearing the point of obso- 
lescence or was already obsolete and funds were lacking with which to 
restore it to a basis of operation with the best modern equipment. While 
general economic conditions were responsible to some extent, the 
trouble was too much and uncontrolled competition. Self-regulation 
of the industry through conference agreements was not a successful 
solution. 

The intercity trucking industry was disorganized and much of 
it was in an economically unsound condition. The generally small scale 
of operations, and the ease of entry into the field, with its concurrent 
lack of experience, inadequate financing, and irresponsibility, contributed 
to the absence of stability in the industry. Ratecutting which was 
prevalent as a result of the need to secure traffic during the depressed 
business conditions was another and important factor. 

Proposals have been made at various times during recent years that 
transportation should be deregulated, particularly with respect to cer- 
tain phases of ratemaking. Opponents of such proposals usually contend 
that the railroads, because of their size and the fact that a large part 
of their costs are constant, would be in a position to destroy the com- 
peting modes of motor and water carriage by the process of selective 
reductions of rates. More specifically they urge that deregulation would 
produce an instability of rates which would be harmful to the conduct 
of commerce and industry, would result in unjust discrimination be- 
tween shippers, and would unduly benefit the biggest shippers; that 
chaotic conditions would produce financial demoralization, impair credit, 
and tend to prevent the transportation industry from keeping equip- 
ment and service in line with the best modern standards; and that the 
absence of effective regulation would stand in the way of coordination 
between all modes of transportation and would result in destructive 
competition which would finally lead to the creation of a monopoly. 
While the complete deregulation of transportation rates has not been 
seriously advocated, there are indications that as a result of a contem- 
plated study to be made at the direction of the United States Senate 
some phases of regulation might be relaxed. 

The importance of uniform standards as a basis for effective regu- 
lation of certain phases of interstate transportation under the primary 





17 Regulation of Transportation Agencies, 73rd Cong., 2d Sess., Document 
No. 152, p. 5. 
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control and jurisdiction of the Interstate Commerce Commission has 
been recognized both by the Congress and by the Courts. Difficulties 
due to lack of uniformity may be indicated by reference to the results 
of regulation by the various States of transportation matters not now 
subject to Federal regulation. It should be noted, however, that most 
of those matters which are left to the States have been considered either 
not necessary for the effective regulation of a national transportation 
system or peculiarly suited to control by local authorities. For example, 
each State is free to fix the size and weight of motor vehicles permitted 
to use the highways within its borders. The individual State, which 
controls the construction and use of its highways, is presumed to be in a 
better position than the Federal Government to set standards appro- 
priate to the width and weight capacity of the pavement, strength of 
bridges, ete. The result, for motor carriers traversing several states, 
is that the size of vehicle and gross weight of vehicle and cargo are 
limited by the requirements fixed by the State imposing the most severe 
restrictions. The different laws may sometimes necessitate loading of 
vehicles at less than capacity, or partial unloading and reloading at the 
borders, with transfer to other vehicles. 

In prescribing regulations applicable to the operation of motor 
vehicles within their borders the individual States may not impose regu- 
lation on certain phases of interstate transportation. In a series of three 
decisions,'* the Supreme Court of the United States declared that State 
regulation of motor carriers might be upheld as to interstate commerce 
when its purpose is to promote safety upon the highways and conser- 
vation of their use, and where the indirect burden imposed upon inter- 
state commerce was not unreasonable, but that state regulation could 
not be supported when it attempted only to prevent competition, for 
this was repugnant to the commerce clause of the Constitution. 

If each of the 48 States had retained control of the regulation of 
rates, the granting of authorities to perform service, establishment of 
through routes and joint rates, authorization of consolidations of car- 
riers, and interchange of freight, the development of a national system 
of public carriers would have been impossible. In addition to the diffi- 
culties that would arise from a multiplicity of standards, geographical 
partisanship would offer a serious obstacle to the growth of a transpor- 
tation system which is to serve the economic needs of the country as a 
whole. Even with the degree of national regulation that exists, problems 
of this type arise. At various times individual States have endeavored 
to maintain intrastate rates, which are not normally subject to regu- 
lation by the Interstate Commerce Commission, at levels which have 
tended to cast a burden on interstate commerce. In such instances, it 
has been necessary for the Interstate Commerce Commission, as the 
national regulatory body, to require that intrastate rates be adjusted to 
equitable levels. The Congress recently recognized the necessity for 
national control of another type of geographic partisanship by enact- 





18 Michigan Public Utilities Commission v. Duke, 266 U. S. 573 (192); Buck v. 
i ee 267 U. S. 307 (1925); George W. Bush & Sons v. Malory, U. S. 317 
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ment of legislation which conferred on the Interstate Commerce Com- 
mission jurisdiction, under certain conditions, over the discontinuance, 
as distinguished from and in addition to the complete abandonment of 
rail services.1® The impetus to this new legislation was the refusal or 
slowness of some State regulatory bodies to permit the discontinuance 
of such services, despite heavy financial losses shown by the railroads. 

Although the Interstate Commerce Commission has frequently 
found it necessary to compel conformance in instances involving intra- 
state traffic to national policies, there is a considerable degree of coopera- 
tion between the Federal Commission and State regulatory bodies. On 
oceasions, particularly when general rate increases have been requested 
by the railroads, members of various State commissions or boards have 
sat with members of the Interstate Commerce Commission when testi- 
mony has been received and arguments heard. Although representatives 
of the State bodies present at such times do not enter into the delibera- 
tions of the Interstate Commerce Commission concerning decision of the 
interstate issue, their views and advice are sought and the information 
they obtain at such hearings is helpful to them in reaching conclusions 
with respect to intrastate rates. 

In addition the Act provides for the registration of intrastate cer- 
tificates or permits issued by a State regulatory body with the Interstate 
Commerce Commission which automatically authorizes the carrier to 
perform interstate service, provided operations are rendered solely 
within a single State. 


The National Transportation Policy 


Our regulatory statutes are written in very general terms. Ex- 
perience, for example, has demonstrated the futility of attempting to 
prescribe rates by direct legislation. It would be impossible to specify 
by statute all of the circumstances under which a particular rate may 
be considered ‘‘reasonable and just,’’ or all of the conditions under 
which ‘‘undue preference or advantage’’ may exist. Nor is it possible 
to construct a definition of ‘‘undue or unreasonable prejudice or dis- 
advantage’’ or of ‘‘public convenience and necessity’’ that will fit all 
occasions. The Commission is largely occupied with the application of 
these and other necessarily general standards to specific situations look- 
ing toward future action. This is essentially a quasi-legislative function. 

It is obvious from this flexible scheme of regulation that the Com- 
mission is authorized to deal with many transportation situations and 
problems concerning various shippers, industries, regions, carriers, and 
modes of transportation and that there arise accordingly many instances 
in which conflicting legitimate interests clash. For the guidance of the 
Commission in applying the specific provisions of the Act, the Congress 
of the United States has therefore from time to time incorporated in 
the laws certain statements of policy. In the Transportation Act of 
1940, the Congress incorporated the following declaration in such man- 
ner that it applied to the regulation of all carriers under the Interstate 
Commerce Act: 


19 49 U.S. C.. sec. 13, 72 Stat. 571. 
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It is hereby declared to be the national transportation policy 
of the Congress to provide for fair and impartial regulation of all 
modes of transportation subject to the provisions of this Act, so 
administered as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and efficient service 
and foster sound economic conditions in transportation and among 
the several carriers; to encourage the establishment and mainten- 
ance of reasonable charges for transportation services, without un- 
just discrimination, undue preferences or advantages, or unfair or 
destructive competitive practices; to cooperate with the several 
States and the duly authorized officials thereof; and to encourage 
fair wages and equitable working conditions;—all to the end of 
developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate 
to meet the needs of the commerce of the United States, of the 
Postal Service, and of the national defense. All of the provisions 
of this Act shall be administered and enforced with a view to carry- 
ing out the above declaration of policy.”° 


The generality of the terms of this declaration is an example of the 
necessity for regulation by a commission type of organization, referred 
to above.*? 

An examination of the terminology of the declaration will give some 
idea of the kinds of difficulties faced by the Commission in its daily 
tasks. The recognition and preservation of the inherent advantages of 
each mode of transportation is a problem encountered continually. The 
inherent advantages are determinable only on the basis of service ren- 
dered and the cost of furnishing such service. After determination of 
these factors, the relative values of each of them must be decided upon. 
In addition, the conclusions of the Commission must be such that they 
promote safe, adequate, economical, and efficient service and foster sound 
economic conditions in transportation and among the several carriers. 
The public interest is further protected by the requirement that the 
Commission encourage reasonable charges for transportation services, 
without unjust discriminations, undue preference or advantages, or un- 
fair or destructive competitive practices. 

These issues are complex but not insurmountable. The problems 
that might exist in the absence of the declaration of policy could very 
well be more difficult to solve than those presently faced. The Commis- 
sion is thus able to administer the transportation laws with a clearer 
knowledge of the intent of Congress than could be done without such 
written expression. The declaration also serves as a guide to the parties 
directly concerned, be they carriers or shippers. 





2049 U. S. C., preceding sections 1, 301, 901, and _ 1001. 

21]t may be well to point out here that the I. C. C. has no jurisdiction with 
respect to the wages and working conditions of employees of the transportation 
companies. Reference in the national transportation policy to wages and working 
conditions is for the purpose of requiring the Commission to consider the impact 
upon labor of its actions when reaching conclusions on matters before it. 
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Ratemaking in General 


Ratemaking which is the art of pricing for transportation services 
is probably the most important function with which the Commission is 
concerned. It affects the revenues of the carriers and therefore their 
financial health if not their very existence. This activity also affects the 
flow of commerce. It is important that we have a clear picture of how 
rates of our public carriers are made. 

Rates in the first instance are established by the carriers themselves, 
subject to the overriding authority of the Commission to prevent the 
maintenance of any that are in any way unlawful. These carrier-made 
rates are filed in tariffs published in accordance with rules prescribed 
by the Commission. Any interested person, shipper or carrier may 
protest a proposed new or changed rate and request that it be investi- 
gated and that, pending final determination, its operation be suspended 
for a period not to exceed seven months. Rates that are not challenged 
generally go into effect as a matter of course. Only a relatively few 
of the total number of rates are restrained by the Commission. 

In the making of rates, carriers have generally been guided by two 
principal considerations: Value of service and costs. Before competition 
between modes of carriage became vigorous, rates were made largely on 
a theory of value of service. Often it was said that rates were based 
on what the traffic would bear. These methods were followed and sub- 
scribed to by carriers, shippers, and regulatory bodies alike, and were 
regarded by students of transportation as proper and in the public 
interest. With the growth of extensive and intense competition, the 
cost of rendering a particular service has become of vital importance. 
This called for a change in emphasis in applying the principles of rate- 
making, but this had to be done gradually. In the first place, the reasons 
for the change did not arise all at once and, secondly, an abrupt change 
from the long-established system upon which our rate structure was built 
would inevitably have had a disastrous effect upon the economy. Today 
in competitive ratemaking we give preponderant weight to cost consid- 
erations in order that the advantages of low-cost transportation may 
be realized. As inter-agency competition has intensified, the Commission 
has allowed greater latitude to the managerial discretion of carriers in 
competitive ratemaking, particularly that involving different modes of 
transportation. A more detailed analysis of the role of cost in rate- 
making and the cost finding techniques of the Commission and the re- 
straints upon carriers in making their own rates will be set forth later 
herein. 

Types of Freight Rates 


The rates and charges made for carrier services subject to economic 
regulation by this Commission are published in tariffs required to be 
open for public inspection. These tariffs have the force of statutes. 
The Commission’s requirement for the publication thereof will be dis- 
cussed hereinafter. At this point, however, a brief sketch of the prin- 
cipal types of freight rates and charges may be helpful. 

First, we have class rates which apply upon classes of traffic set 
forth in a freight classification embracing ratings on every article known 
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to move in commerce. Then there are classes or percentages of class 
rates published in an exceptions tariff and referred to as exceptions 
rates. They are established to meet some special condition or circum- 
stance. The great preponderance of goods is moved under commodity 
rates which apply either on specific commodities, or on groups of com- 
modities. Regardless of the type of rate, they may apply (1) from point 
to point, (2) according to distances, or distance blocks, or (3) between 
groups, zones or territories. Freight rates generally vary or are gradu- 
ated according to the weight brackets. Less-than-carload or less-than- 
truckload rates are higher than carload or truckload rates. Those based 
on multiple carloads or on trainloads are still lower. 

Accessorial services are supplemental services, the charges for which 
may be included in the line-haul rate or may be stated separately. 
They may be of a special service nature, such as reconsignment and 
diversion, or of a terminal nature, such as pickup and delivery. 

The purpose that small shippers be protected against discriminatory 
practices has been observed to such an extent that the Commission in 
times past has refused to prescribe carload rates. For example, the 
Commission turned down a request for carload rates on grain from Ohio 
and Mississippi River crossings to certain points in Georgia, because 
less-than-carload rates were regarded as essential to the operations of 
small shippers.22_ In 1912, however, the Commission indicated that car- 
load rates should be maintained in instances in which carload quantities 
were offered.2 Carload rates are now firmly established. They meet 
the needs of commerce and, based on operating cost consideration, are 
generally lower than smaller less-carload quantities. 

Trainload or multiple-car rates were once viewed as undesirable for 
the same reason, i.e., because of the possibility of discrimination in favor 
of large shippers. But here again, as in the case of carload rates, 
changes have taken place. In 1939 the Commission first approved 
multiple-car rates, in this instance on molasses from Louisiana to 
Illinois.2* The purpose of the rate was to meet competition by barge 
where there was no such limitation. Since that time multiple-car rates 
also have been granted by the Commission for other traffic in specified 
minimum volume.*5 

Rates based on annual tonnage have been viewed with disfavor 
during the early administration of the Act, as demonstrated by an 1887 
decision that such arrangement was unlawful because it would favor a 
large dealer in coal.2@ The principle was reaffirmed in 1945 in a deci- 
sion respecting the annual volume of certain forwarder traffic.27 In 
1958, however, a Division of the Commission permitted carriers to estab- 
lish, pending investigation, rates on coal to be applied only if 1,500,000 





22 Duncan & Co. v. Nashville, C. & St. L. Ry. Co., 16 1. C. C. 590 (1909). 

23 Western Classification Case, 25 1. C. C. 442 (1912 2). 

24 Molasses from New Orleans to Peoria and Pekin, Il., 235 1. C. C. 485 (1939). 

25See, for example, Ex-River Coal from Mount Vernon, Ind., to Chicago, 
296 1. C. C. 489 (1955). 

26 Providence Coal Co. v. Providence & W. R. Co., 1 1. C. C. 107 (1887). 
(1945), Forwarder Rates Conditioned on Aggregates of Tonnage, 264 |. C. C. 225 
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tons are shipped annually. This movement is from mines to power- 
generating facilities. 

There have been reports that certain eastern railroads are consider- 
ing the feasibility of utilizing such ‘‘agreed or negotiated rates’’ which 
are in vogue in Canada and other countries. It would be improper for 
me to comment further on such rates when I may be called upon to 
consider the matter in a pending proceeding. 


Reasonableness 


The question of the reasonableness of rates is one of the most funda- 
mental issues of ratemaking. The reasonableness of a particular rate 
often cannot be stated in a single exact figure. Rather, it is determined 
to be at any one of a series of points between a maximum reasonable rate 
and a minimum reasonable rate. The precise point within this zone of 
reasonableness at which a particular rate is fixed is ordinarily left to 
the judgment of the carrier or carriers. The Commission, however, does 
have the power to fix the precise lawful rate which then becomes both 
the maximum reasonable rate and the minimum reasonable rate. It has 
exercised this particular power sparingly. 

In the early period of regulation and prior to the development of 
motor competition, the question in individual rate cases generally was 
whether the particular rate exceeded a maximum reasonable rate. In 
order to prove a rate unreasonably high, it is not necessary for a shipper 
to show that the rate is prohibitive, nor is it necessary for a carrier to 
show that the rate amounts to practical confiscation to prove it un- 
reasonably low. The value of the service and the cost of service have 
been recognized as factors which the Commission may properly take into 
consideration in fixing maximum reasonable rates, with major weight 
generally being accorded to the value of the service. 

With the dearth of traffic in the depression which followed 1929, 
and the rise of both motor and water competition, the Commission’s 
task has frequently been one of determining minimum reasonable rates 
rather than maximum reasonable rates. 

As in the case of determining maximum reasonable rates, both value 
and cost of service are considered in determining minimum reasonable 
rates. In this connection, the Commission has held that where rates 
are under attack on the ground that they are lower than a minimum 
reasonable basis, the predominant element to be considered is whether 
they are compensatory. In contrast with the determination of what is 
a maximum reasonable rate wherein competitive rates of other carriers 
do not assume importance, competition is a major consideration in 
determining minimum reasonable rates. 

The Transportation Act of February 28, 1920, added section 15a 
and the Act to Regulate Commerce, as amended, became known as the 
Interstate Commerce Act. Section 15a established a new rule of rate- 
making. By its terms, the Commission, ‘‘in the exercise of its power 
to prescribe just and reasonable rates,’’ was instructed to ‘‘establish 
or adjust’’ rates so that carriers ‘‘as a whole,’’ or in groups, would, 
‘‘ynder honest, efficient and economical management * * * earn an 














DECEMBER, 1958 291 





aggregate annual net railway operating income equal, as nearly as may 
be, to a fair return upon the aggregate value of the * * * property of 
such carriers * * *.’’ 

The Emergency Transportation Act of June 16, 1933, expressly 
repealed section 15a except for paragraphs (1) and (2) which were 
amended to read as follows: 


Section 15a. (1) When used in this section the term ‘‘rates’’ 
means rates, fares, and charges, and all classifications, regulations, 
and practices relating thereto. 


(2) In the exercise of its power to prescribe just and reason- 
able rates the Commission shall give due consideration, among other 
factors, to the effect of rates on the movement of traffic by the car- 
rier or carriers for which the rates are prescribed; to the need, in 
the public interest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing of such 
service ; and to the need of revenues sufficient to enable the carriers, 
under honest, economical, and efficient management to provide such 
service. 


Comparable rules of ratemaking apply also in connection with the 
rates of motor and water carriers and freight forwarders. 


Uses of Cost Data 


In 1939 the Commission, in response to a clear need which had been 
apparent for many years, formally organized a Cost Finding Section. 
Since then, methods of cost finding have been improved until it is no 
exaggeration to say that cost finding is now the foundation of trans- 
portation pricing. 

Cost data have a variety of uses in Commission proceedings. When 
a carrier or carriers’ rate proposal is protested by a shipper or another 
carrier, the matter is reviewed by our Board of Suspension. As a part 
of this process, cost data were used during the fiscal year ending June 
30, 1958, for 2,744 cases involving 13,507 rate changes. This illustrates 
one important use of cost data whereby rates for point-to-point move- 
ments are compared with territorial costs adjusted to reflect the trans- 
portation characteristics of the particular movements. The out-of-pocket 
or variable costs by railroad give effect to the territory where the move- 
ment occurs, the type of equipment as to tare weight and percent of 
empty movement, the weight of train, the length of haul and territorial 
switching minutes per car. The out-of-pocket costs by motor common 
carriers reflect the amount of pickup and delivery services for the size 
of shipment, platform cost, if any, a billing cost per shipment, the length 
of haul and the load per vehicle for that distance. Similarly, the motor 
carrier costs recognize the territory where the traffic moves, the amount 
of pickup and delivery services performed, the platform handling, if 
any, and the load per vehicle for the round-trip movement. 


(Part I] will appear in the January issue) 





A Decisional History of the “Hot Cargo” Clause 


By Hersert BuRSTEIN * 


The recent pronouncement by the United States Supreme Court on 
the legality of ‘‘hot cargo’’ clauses, leaves unsettled many questions of 
urgent and immediate concern to common carriers.* 

When the Supreme Court declined to outlaw ‘‘hot cargo’’ clauses 
in labor contracts to which common carriers are parties, it exposed the 
latter to private damage suits and disciplinary proceedings by the Inter- 
state Commerce Commission. Hence, the reach and ambit of the Court’s 
decisions are limited because the ‘‘hot cargo’’ clause most frequently 
involves common carriers and is most effective when it is exacted from, 
and imposed upon, carriers. 


|. Problems Which Court Decisions Failed to Resolve 


A brief survey of the economic and legal consequence of the ‘‘hot 
cargo’’ clause points up the problems which the Court decisions failed 
to resolve. ‘‘Hot cargo’’ clauses give the Teamsters a potential strangle- 
hold on the American economy. Roughly 75 percent of all freight now 
moves by motor truck and 25,000 communities are dependent solely and 
exclusively on truck transportation. Approximately 90 percent of all 
employees of common and contract carriers, subject to the jurisdiction 
of the Interstate Commerce Commission, have been organized by the 
Teamsters. The Teamsters use the weapon not only to advance their 
own trade union objectives, but to aid others in unrelated fields. 

Briefly stated, a ‘‘hot cargo”’ clause is a sanction to union members 
to refuse to handle nonunion, ‘‘unfair,’’ or ‘‘struck’’ goods. <A typical 
‘*hot eargo’’ clause in a carrier labor agreement will read as follows: 


It shall not be a violation of this agreement and it shall not be 
cause for a discharge if any employee or employees refuse to go 
through the picket lines of a Union or refuse to handle unfair goods, 
nor shall the exercise of any rights permitted by law be a violation 
of this agreement. The Union and its members, individually and 
collectively, reserve the right to refuse to handle goods from or to 
any firm or truck which is engaged or involved in any controversy 
with this or any other Union; and reserve the right to refuse to 
accept freight from, or to make pickups from, or deliveries to estab- 
lishments where picket lines, strikes, walk-outs or lock-outs exist.* 


A ‘‘hot cargo’’ clause may be applied in a number of ways. For 
example, a teamster union may approach an employer (who is either 
engaged in the trucking business or who operates trucks as part of an 


* St. Lawrence University, Canton, N. Y., Le. 1938; J.S.D. 1942. Member 
of the law firm of Zelby & Burstein, New York, N. 

1 Local 1979 United Brotherhood of Dn aon and Joiners of America, A. F. 
of L. v. National Labor Relations Board and General Drivers, Chauffeurs, Ware- 
housemen and Helpers Union, Local No. 886, A. F. L.-C. I. O., Local 850 I. A. M. 
v. National Labor Relations Board, 355 U. S. 808. 

2 Douds v. Local 707 and Local 1205, International Brotherhood of Teamsters, 
ae ak Warebousemen & Helpers of America, AFL-CIO, 156 F. Supp. 240, 243 
ws. 2. oS Be. Kh. ¥. er). 
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industrial enterprise) and demand recognition and a contract. Should 
the employer reject the demand, the union will establish a picket line, 
which may or may not include the employer’s drivers. In that case, an 
attempt will be made to hire replacements to operate the trucks. If 
the consignee or an interline carrier (the secondary employer) has 
signed a collective bargaining agreement containing a ‘‘hot cargo’’ 
clause, the union will appeal either to the managerial personnel of the 
secondary employer or to their employees, or to both, to refuse to accept 
and handle the ‘‘disfavored’’ work. 

Alternatively, a union (other than teamsters) in an effort to organ- 
ize an employer, calls upon the teamsters to invoke their ‘‘hot cargo”’ 
clause to choke off the receipt or delivery of goods by the struck em- 
ployer. 

The fundamental issue which arises in each of the situations is 
whether the unions have violated the secondary boycott provisions of 
the Labor-Management Relations Act, 1947.8 

Unions have agreed that commerce is not impeded because neutral 
employers are not prohibited from carrying on their usual and normal 
activities; they are only prevented from doing business with persons 
involved in a labor dispute. 

On the other hand, representatives of carriers point out that in 
the trucking industry, where a complex of many small entrepreneural 
units prevents effective employer solidarity, the enormous and un- 
matched economic power of the Teamsters frequently converts collective 
bargaining into collective bludgeoning, with the unions dictating the 
terms of surrender. It is, therefore, misleading to say that employers 
voluntarily accept restrictions on their rights of management.* 


Il. Unwieldy Secondary Boycott Provisions of Labor-Management Relations Act, 1957 


A discussion of the legal aspect of the ‘‘hot cargo’’ clause is neces- 
sarily restricted by the framework of the unwieldy secondary boycott 


861 Stat. 136, 29 U. S. C. § 151, et seq. Closely allied to the “hot cargo” clause 
Boards is the issue of the propriety of ambulatory picketing. Here, too, the 
oard’s views have shifted from one to another position. Moore Drydock case, 
92 N.L. R. B wa te Washington Coca-Cola case, 107 N. L. R. B. 299; Thurston Motor 
Lines, Inc., 110 N. L. R. B. 748; Schultz Refrigerated Service, 87 N. L. R. B. 502; 
Oil Workers International Union (The Pure Oil Co.) 184 N. L.'R. B. 315. Except in 
Sales Drivers v. N. L. R. B. 229 F. 2d, 514 (D. C. Cir. 1955), the Courts have adopted 
the Board’s views. Cf. Schauffler v. Brewery Drivers, 162 F. Supp. 1 (E. D. Pa., 
1958) 42 LRRM 2093; Phillips v. Truck Drivers Local 728, ........ F. Supp. 
(M. D. Ga., 1958). 

Of course, where the secondary employer is an “ally,” Section 8(b)(4)(A) has 
been held wt to GaP YS) ~~ v. Metropolitan Federation of Architects, 75 F. Supp. 
672 (S. D. N See, too, Iron Workers Union, 120 N. L. R. B. No. 112, 
42 LRRM, 1069. 

4 For a comprehensive review of the problems of the trucking ntumey and the 
role of the Teamsters, see Lester, “The Teamsters’ Union” (Bookman, 1957). For a 
discussion of the effect of unionization and wage rates in a limited area of the 
trucking industry, see Hill, “Teamsters and Transportation, Em ee 
Relationships in New En land” (Am. Council on Pub. Affairs, 1942). See, too, 

“Collective Bargainin ng i in the Trucking Industry” published b the American Truck- 
ing Association pes aS Bp cong “Management Experience Under the Taft- Hartley 
Act,” 2 Industrial bor Relations Review, 360, 364-365; Wheeler, “Hot Cargo 
Issues Explained,” ae 1957, p. 22 et seq. 
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provisions of the Labor-Management Relations Act, 1947. Unfortu- 
nately, neither the statute, legislative history nor decisional precedent 
provides a reliable guide to construction. 

A review of the law governing ‘‘hot cargo’’ clauses begins, then, 
with a statement of the underlying statute. Section 8(b)(4)(A) reads 
as follows: 


See. 8(b). It shall be an unfair labor practice for a labor orga- 
nization or its agents— 


(4) to engage in, or to induce or encourage the employees of 
any employer to engage in, a strike or a concerted refusal in the 
course of their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an object thereof is: 
(A) forcing or requiring any employer or other person to cease 
using, selling, handling, transporting, or otherwise dealing in the 
products of any other producer, processor, or manufacturers, or to 
cease doing business with any other person; * * *. 


In the first major case® to come before it, the Board held, first, 
that a ‘‘hot cargo’’ clause is valid and, second, that its enforcement did 
not violate Section 8(b)(4)(A). Briefly, the facts were these: Rabouin, 
doing business as Conway’s Express, was a member of an area-wide 
association of truckmen which had negotiated agreements with Local 294 
of the Teamsters. Although he had signed the 1944-1946 agreement, 
he had failed to execute the agreement which covered the years 1946 
through 1948. Nevertheless, he adhered to all its provisions, except the 
one involved in the dispute with the Teamsters. 

Contrary to the terms of the agreement, Raoubin hired nonunion 
men for the operation of certain vehicles leased to another trucking 
company. When Rabouin persisted in this practice, the Teamsters called 
a strike of those of its members employed by him. At the same time, 
the Union requested management officials and supervisory employees of 
trucking companies with which Rabouin did business to refuse the 
latter’s shipments. The trucking companies, who were parties to the 
areawide labor agreement which contained a ‘‘hot cargo’’ clause, de- 
clined to accept Rabouin’s shipments. Parenthetically, it may be noted 
that there was no evidence of any demand or appeal addressed by the 
Union to the employees of other employers. 

Rabouin filed a charge of an unfair labor practice against the 
Teamsters, in which he alleged that the ‘‘hot cargo’’ contract violated 
Section 8(b)(4)(A). The Board, however, concluded that there was 
neither a strike nor a concerted refusal to work since the employees were, 
in fact, exercising a contractual privilege. According to the Board, 
Section 8(b)(4)(A) did not prohibit an employer and a union from 





5 International Brotherhood of Teamsters, Local 294 (Rabouin d/b/a Conway's 
Express), 87 N. L. R. B. 972, aff'd sub nom, Rabouin d/b/a Conway's Express Vv. 
National Labor Relations Board, 195 F. 2d, 906 (CA 2, 1952). 
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including a ‘‘hot cargo’’ clause in a labor contract and then honoring 
its provisions. Clearly, said the Board, an appeal directed to super- 
visory and other managerial employees did not give rise to a violation 
of Section 8(b)(4)(A). Moreover, there was no ‘‘inducement’’ or 
‘‘encouragement’’ of employees 


even though they may, as an intended consequence of the Union’s 
approach to employers, have received instructions from their own 
supervisors not to handle Conway’s freight. 


The Board concluded that while Section 8(b) (4) (A) prohibits labor 
organizations from forcing or requiring participation of neutral em- 
ployers in a secondary boycott, it ‘‘does not proscribe other means by 
which unions may induce employees to aid them in effectuating second- 
ary boycotts; much less does it prohibit employers from refusing to 
deal with other persons,’’ for any reason. 

Sustaining the legality of the ‘‘hot cargo’’ clause, the Board held 
that there is nothing either in 


the express provisions here underlying the policy of 8(b) (4) (A) 
which prohibits an employer and a union from voluntarily including 
a ‘hot cargo’ provision in their collective bargaining contract, or 
from honoring these provisions. This is all that happened in this 
case. 


Chairman Herzog did not accept the reasoning of the majority of 
the Board. Hence, he rejected the conclusion that a ‘‘hot cargo’’ clause 
sanctions a union’s inducement and encouragement of employees to 
refuse to handle the goods of an employer. He acknowledged, however, 
that the clause protected employees against discharge for obedience to 
the provisions of the ‘‘hot cargo’’ clause. Member Reynolds, dissenting, 
in part, held that Section 8(b)(4)(A) was violated: 


Unions or employers cannot nullify the provisions of the Act which 
circumscribe their activities by inducing each other, or employees, 
to agree by contract in advance to waive their respective rights 
under the Act. 


Such agreements between private parties cannot divest the Board 
of exclusive jurisdiction bestowed upon it by Section 10(A) * * * 
and thus thwart the assertion by the Board of the public rights 
which are aimed at the prevention of unfair labor practice. The 
contracts being repugnant to the Act they should not be considered 
a defense to violations of 8(b) (4) (A). 


The decision in the Conway case was followed by Pittsburgh Plate 
Glass Co.° There, employees of various trucking firms refused to handle 
the freight of Pittsburgh Plate Glass Co. brought into their employers’ 
terminals. All but one of the carriers involved were parties to an agree- 
ment which contained a typical ‘‘hot cargo’’ clause. The evidence was 


6105 N. L. R. B. 740. 
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plain that the Union had, by its instructions and other appeals, induced 
and encouraged the employees of the trucking companies to refuse to 
handle freight for Pittsburgh Plate Glass Co. The Board concluded: 


As the employers in this proceeding consented to the ‘unfair goods’ 
provision of the contracts, their employees’ failure to handle these 
goods was not a strike or concerted refusal to work under Section 
8(b)(4)(A). Nor was their employees’ refusal to handle Pitts- 
burgh freight ‘in the course of * * * employment’ within the mean- 
ing of Section 8(b)(4)(A) for that employment as defined by the 
contracts excluded from the required job duties work on ‘unfair 
goods.’ It cannot be said, therefore, that by causing the employees 
to exercise their contractual privilege, the Respondent induced a 
concerted refusal to work in the course of employment with an 
object of forcing any employer to cease doing business with any 
other person in violation of Section 8(b)(4)(A). We conclude it 
matters not that the contracts did not reserve to the Respondent 
as distinguished from the employees the right to refuse to handle 
‘unfair goods.’ 


The Conway decision had apparently settled the law until the 
Board made its first assault on the doctrine in the case of McAllister 
Transfer, Inc. MeAilister, an interstate motor carrier, interlined 
freight with various other motor carriers. The latter were parties to a 
Teamster labor agreement which contained a ‘‘hot cargo’’ clause. 

When McAllister rejected the Teamsters’ demand for recognition, 
the Union representatives communicated with the interline carriers and 
demanded that they cease handling McAllister’s freight. One of the 
companies, Union Freightways, posted a notice in which it stated, in 
substance, that since it was not a party to any labor dispute, all of the 
employees were expected to handle the freight received from all persons, 
including McAllister. The Union, on the other hand, advised its mem- 
bers that if they refused to handle McAllister’s freight, they could not 
be discharged. The employees disregarded Freightways’ notice and 
refused to handle McAllister’s freight. 

It was perfectly clear that the appeals were made directly to the 
employees. Moreover, unlike the situation in Conway, the secondary or 
neutral employers in McAllister ordered their employees to handle the 
unfair goods. 

When the case reached the reconstituted Board, it produced a three- 
way split. Members Rodgers and Beeson held that ‘‘hot cargo’’ clauses 
were unlawful per se and, consequently, could not be urged as a defense 
against a charge of violation of Section 8(b)(4)(A). Members Murdock 
and Peterson dissented, relying upon the authority of the Conway 
decision. Chairman Farmer, concurring in a separate opinion, bridged 
the gap between the two extreme views by holding, first, that a ‘‘hot 
eargo’’ clause was not invalid. Hence, an appeal directly to employers 
was protected: 


TII0 N. L. R. B. 1281. 
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My majority colleagues say, as I construe their position, that a ‘hot 
cargo’ clause is at war with the secondary boycott provisions of 
Section 8(b) (4), and therefore must be struck down as a matter of 
public policy. This view, however, glosses over the plain language 
of the Statute which makes it an essential element of an unlawful 
boycott that the union ‘engage in, or induce or encourage * * * 
employees * * * to engage in a strike or a concerted refusal’ to 
handle the goods of another employer. I must assume that my 
majority colleagues agree with the decisions which hold that there 
is no violation of Section 8(b) (4) where an employer, at the request 
of a union unaccompanied by threats or direct appeals to employees, 
voluntarily agrees to boycott the goods of another employer with 
whom the union has a primary dispute. In that situation there is 
admittedly no violation since there has been no strike and no in- 
ducement of employees. Yet, a voluntary boycott of this kind by an 
employer works no less a hardship on the primary employer, on his 
employees, and on the general public. While this may be charac- 
terized as a loophole in the Statute, it is for the Congress, not the 
Board, to close it, if conduct of this character is thought to endanger 
the public welfare. I am unable to perceive a measurable difference 
in principle between the boycott which I have just described, carried 
out on an ad hoc oral basis, and a written contract provision, such 
as we have here, which amounts to nothing more or less than the 
agreement of the secondary employer to boycott so-called ‘hot cargo.’ 
I suppose that what an employer may do he may also agree in 
advance to do. 


Secondly, Chairman Farmer found that a direct appeal to em- 
ployees, in the face of the contrary instructions of their employer did, 
in fact, constitute an unlawful inducement in violation of Section 
8(b)(4). He proceeded to distinguish the case at bar from the Conway 
decision in the following manner: 


I am convinced that acceptance of the Conway decision would not 
dispose of this case. Here, the facts which are set forth in the 
majority decision disclose, that the Trial Examiner found, that the 
Unions affirmatively induced and encouraged their members to re- 
fuse to handle McAllister freight. Since this was done in further- 
ance of an objective interdicted by Section 8(b) (4), the conduct 
here is violative of the plain and literal language of the Section. 
It is impossible to say here, as in Conway, that there was no un- 
lawful ‘inducement’ or ‘refusal’ on the part of the employees to 
handle McAllister freight. This is so for the simple reason that 
the secondary employers here posted notices to their employees 
directing them to handle all freight without discrimination. These 
notices were posted for the express purpose of putting employees 
on notice that they were expected to handle McAllister’s goods 
when presented at the docks. In the face of this affirmative evidence 
that the employees were acting contrary to explicit instructions, 
which was not true in Conway, I am unable to escape the conclusion 
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that there was a clear ‘refusal’ by the employees to handle 
McAllister freight. 


In other words, if the secondary employers acquiesced in the refusal 
to handle the struck goods, there was no violation of the secondary 
boycott ban. But if the employers direct their employees to work and 
they refuse, the inducement and concerted refusal or strike elements 
of Section 8(b) (4)(A) have been established. 

A pattern was beginning to emerge. Although the Board was not 
prepared to hold the ‘‘hot cargo’’ clause invalid, it would treat evidence 
of a direct appeal to employees, coupled with evidence of the refusal 
of an employer to abide by the ‘‘hot cargo’’ clause, and the subsequent 
occurrence of a strike, as sufficient proof of a violation of Section 
8(b) (4) (A). 

The quasi-judicial view of the ‘‘hot cargo’’ clause was now akin 
to the construction of discriminatory restrictive covenants incorporated 
in agreements covering the purchase and sale of real property. While 
the clauses were not invalid, they were unenforceable. If the employer 
elected to abide by the clause and the union’s appeal was addressed 
solely to him, Section 8(b)(4)(A) was not violated. On the other 
hand, if there was evidence of a direct appeal to employees and dis- 
regard of the secondary employer’s work instructions, followed by a 
refusal to handle the goods, reliance upon a ‘‘hot cargo’’ clause as a 
defense, to a charge of an unfair labor practice, would be misplaced. 
This principle created an interesting problem. Since, according to the 
weight of authority, employees are third-party beneficiaries of collective 
bargaining agreements, may employees, who are apprised of the exist- 
ence of a ‘‘hot cargo’’ clause, lawfully elect not to handle struck goods 
and does such refusal run afoul of the secondary boycott ban? 

A partial answer was supplied by the decision in the Sand Door 
ease. Once again, the Board split three ways but, in essence, reaffirmed 
the McAllister principle. Briefly, the facts were these: Paine Lumber 
Company of Oshkosh, Wisconsin, employed nonunion labor in the manu- 
facture of doors. Paine sold the doors to Sand Door and Plywood 
Company, its exclusive Southern California distributor. Watson & 
Dreps, millwork contractors in Los Angeles, purchased the Paine doors 
from Sand Door and sold them to Havstad & Jensen who were then 
engaged in the construction of a hospital for the College of Medical 
Evangelists in California. Sand Door, Watson & Dreps and Havstad 
& Jensen hired union men and Havstad & Jensen were bound by a labor 
agreement with the United Brotherhood of Carpenters, which agreement 
provided, in part, that ‘‘workmen shall not be required to handle non- 
union material.’’ 

When the Paine doors were delivered at the construction site, 
Havstad & Jensen’s employees, acting on orders given by Nathan 
Fleisher, a business agent for the Carpenters Union Local 1976, and 
transmitted by Carpenter Foreman Steinert, refused to hang them. In 
short, the evidence was clear that the Union representatives, namely, the 


8Sand Door and Plywood Co., 113 N. L. R. B. 1210. 
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business agent and the shop steward, directly instructed employees not 
to hang the Paine doors. 

The Board, with two members dissenting, held that the Union, in 
violation of Section 8(b)(4)(A), had induced employees of Havstad & 
Jensen to engage in a concerted refusal to install the Paine doors, with 
the object of forcing Havstad & Jensen to cease using or handling 
Paine’s products and of forcing Sand Door to cease doing business with 
Paine. 

The Trial Examiner recommended dismissal of the complaint, rely- 
ing on the decision in the Pittsburgh Plate Glass Co. case. To begin 
with, the Board, acting on the authority of the Sownd Shingle case,® 
rejected the Union’s claim that its activities were in aid of a primary 
labor dispute with Havstad & Jensen. Then, the majority of the Board 
proceeded to hold that an object of the Union’s action was to force or 
require Sand Door to cease doing business with Paine and to force or 
require Havstad & Jensen to cease doing business with Sand Door. 

Members Peterson and Murdock dissented, holding that the ‘‘hot 
eargo’’ clause protected the Union’s activities. Former Chairman 
Farmer and present Chairman Leedom reaffirmed the McAllister 
doctrine that a ‘‘hot cargo’’ clause was not per se illegal and that a 
union could lawfully appeal to the employer to honor it. The employer, 
in turn, could instruct his employees not to handle unfair goods. But 
any direct appeal to the employees constituted a violation of the 
secondary boycott ban: 


Insofar as such contracts govern the relations of the parties thereto 
with each other, we do not regard it our province to declare them 
contrary to public policy. However, we do not agree that unions, 
which are parties to such contracts, may approach employees of 
the contracting employer and induce and encourage them to refuse to 
handle the goods of another employer with immunity from the 
sanctions of Section 8(b)(4)(A). The employer, but not the 
rnion, may instruct his employees to cease handling goods sought 
to be boycotted. (R. 59, 60). 


Member Rodgers reaffirmed his position in the McAllister case, 
namely, that ‘‘hot cargo’’ clauses are illegal per se and, consequently, 
no defense to a secondary boycott charge. 

The final breach in the Conway doctrine came, however, in Novem- 
ber, 1957 with the decision by the Board in the Genuine Parts Co. 
ease.1° The facts were these: when the Teamsters, which represented 
the employees of Rayloc, and the Company failed to reach an agree- 
ment, a picket line was established. Now, the Union was the collective 
bargaining representative of the employees of various carriers who 
performed delivery and pickup work for Rayloc. The labor contract 
with the carriers contained a ‘‘hot cargo’’ clause. Employees of the 


a ee We Shingle Weavers’ District Council (Sound Shingle Co.) 
il N. 1159 enf’c’d 211 F. 2d, 149 (CA 9, 1954). 

- Track eras Local Union No. 728 (Genuine seh Company) 119 N. L. R. B. 
O. 
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carriers refused to cross the picket line and, as a consequence, certain 
of the carriers hired independent contractors to pick up freight at 
Rayloe’s premises. The freight was then brought to the carrier’s 
terminals for reloading on trucks for out-of-state delivery. At a mem- 
bership meeting, Union officials told the members that they could elect, 
under their contract, not to handle ‘‘hot cargo’’ and made the Union’s 
position clear by outlining the machinery by which they might avoid 
the prohibitions of Section 8(b)(4)(A). The Union also told the mem- 
bers that they would protect them by calling a strike if any of the 
employees were discharged for such refusals. 

The Union then communicated with the carriers, advising them 
that its members had voluntarily decided to refuse to handle Rayloc’s 
goods and were thereby exercising their rights under the ‘‘hot cargo’’ 
clause. The individual employees of the carriers announced that they 
personally refused to handle the goods. None was discharged. How- 
ever, there was evidence that the Union advised employers that a dis- 
charge would provoke a strike. 

Rayloc filed a charge of an unfair labor practice with the Board, 
alleging that the Union induced a secondary boycott. The Union 
denied that it had taken any action; it claimed to have called a meeting 
where the individual members had decided to act, and the Union did 
no more than advise the members of their rights under the contract. 

When the case came to the Board for decision, two questions were 
suggested: (1) whether there was concerted activity which could be 
attributed to union inducement and, if so, (2) whether the ‘‘hot cargo’’ 
clause operated as a defense to the unfair labor practice complaint. 

The Board found, at the outset, that the refusal to handle the goods 
was part of a plan formulated and effectuated by the Union to accomplish 
unlawful objectives. The Board reasoned that the Union’s aid to the 
individuals in their actions created a concert of action. The fact that 
the Union imposed no threat of disciplinary action on its members to 
obtain their agreement to refuse to handle Rayloc’s goods was not 
dispositive of the issue since ‘‘inducement’’ and ‘‘encouragement,’’ 
as contemplated by Section 8(b)(4)(A), may be found when a union 
sponsors, authorizes or encourages unlawful activities, even though it 
does not compel and require its members to act. 

Once the Board concluded that the Union had instigated the 
secondary boycott, the remaining question, namely, the effectiveness of 
the ‘‘hot cargo’’ clause as a defense, was readily decided. The Board 
held, first, that ‘‘hot cargo’’ clauses are unlawful if included in contracts 
to which common carriers were parties. A ‘‘hot cargo’’ clause, said 
the Board, was either an affirmation of the employer’s right to refuse 
to deal with a specific customer or customers, or a bargaining away of 
the employer’s unrestricted right to deal with anyone. In the instance 
of a common carrier, however, there was no legal basis for a reservation 
or a waiver. Under the Interstate Commerce Act, common carriers 
are not free to decide to withholding services from any customer or class. 
Carriers are under a duty to make their facilities available to all 
customers willing to pay the tariff rates and charges. The National 
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Labor Relations Board cannot ignore the statutory scheme of other 
equally important acts in administering its own statute. In short, a 
common carrier cannot choose its customers freely: 


We therefore hold that, at least where common carriers for hire 
are involved, the kind of ‘hot cargo’ clauses here before us are 
invalid at their inception and can be given no operative cognizance 
so far as the administration of this Act is concerned. 


Chairman Leedom and Member Jenkins went on to say: 


It is for this reason that we would propose a rule, wherever (as 
is here the case) we would find ‘hot cargo’ contracts to be invalid, 
clearly notifying unions and their members that they cannot, as 
a matter of law, enjoy, exercise, or assert any of the ‘hot cargo’ 
privileges such contracts purport to grant and that any attempt 
so to do for the purposes sought to be served by such contracts 
exposes the unions to liability under Section 8(b)(4). Specifi- 
cally, we would declare that, in situations like those before us here, 
a prima facie case of a union violation of Section 8(b)(4) is 
established whenever proof is adduced that: (1) there is in effect a 
collective bargaining contract which purports to authorize or en- 
courage employees of a common motor carrier for hire to exercise a 
‘right’ not to handle a shipper’s goods because such contract brands 
such goods as ‘unfair’ or ‘hot’; and (2) such shipper is in fact 
refused the use of the facilities of said common motor carrier 
for hire. 


But they were unable to muster a majority in support of the prima facie 
doctrine. 

Member Rodgers restated his earlier position that since the Act 
was intended to protect the public interest, the statutory restraints im- 
posed by the Act could not be waived by a private agreement between 
parties. To allow ‘‘hot cargo’’ clauses to be pleaded as a defense to 
violations of 8(b) (4) is to create an unwarranted exemption for illegal 
activity. Accordingly, Member Rodgers contended that all ‘‘hot cargo’’ 
clauses are illegal and cited legislative history in support of his views. 

Member Bean concurred with the majority on the basis of the 
reasoning of the Board in the Sand Door case. Member Murdock dis- 
sented, holding that Section 8(b) (4) (A) is directed only against strikes 
and inducements to strike and has no relevancy to the question of 
legality of ‘‘hot cargo’’ clauses. He pointed out, also, that the question 
as to the propriety of a common ecarrier’s refusal to accept goods was 
one to be decided by the Interstate Commerce Commission. 


In any event, the boycotting of shippers by common carriers subject 
to the Interstate Commerce Act, whether or not at the request of 
any persons, is a subject matter over which this Board has abso- 
lutely no jurisdiction. 

* * * 


The Board is without power to hold that public policy against ‘hot 
cargo’ contracts creates a violation of Section 8(b)(4)(A) where 
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none would otherwise exist. Whether ‘hot cargo’ contracts are 
desirable or undesirable, whether or not they should be per se 
unlawful is a matter for Congress, and Congress alone, to decide. 


The Board’s decision finds support in decisions by the Interstate 
Commerce Commission. In one e¢ase,!! a complaint was made that 
various motor carriers had refused to accept the interline traffic offered 
them by Galveston Truck Line Corporation at Oklahoma City. The 
defendant motor carriers argued that they were excused from accepting 
freight by reason of the terms of the ‘‘hot cargo’’ clause incorporated in 
their labor agreements. The Commission rejected this defense and said: 


We are here concerned, not with the legality of the ‘hot cargo’ 
clauses as such, but with the actions of the defendant carriers in 
relation to their obligations under the Interstate Commerce Act to 
the public, without regard to the terms of any contract which they 
may have executed with a third party. Clearly, a common carrier 
may not bargain away its statutory obligations to the public and 
thereby relieve itself of such obligations. 


The Commission set forth the fundamental responsibilities of 
carriers: 


We think it beyond doubt that the Interstate Commerce Act im- 
poses upon common carriers by motor vehicle subject to our juris- 
diction the clear and unmistakable duty to provide adequate service, 
equipment, and facilities for the transportation of property in 
interstate or foreign commerce within the scope of their holding out 
to the public, and that they are obligated to accept and transport 
all freight offered to them in accordance with the provisions of their 
published tariffs. This duty is almost an absolute one; and, if the 
public is to be adequately protected, common carriers must be held 
strictly accountable for its performance. Certain occurrences, such 
as the intervention of acts of God and the common enemy, his- 
torically have been considered as appropriate excuses for the failure 
of common carriers to provide service indiscriminately. Whether 
other occurrences such as strikes, riots, or other disturbances at- 
tended by violence or such imminent threats thereof as to constitute 
the likelihood of danger to the carrier’s employees or equipment, 
or rendering the operation of its vehicles impossible, should also be 
considered as proper excuses for the refusal or failure of a carrier 
to discharge its duty to accept and transport, need not be deter- 
mined here. In all instances where the failure to provide service 
is claimed to be excusable the burden is upon the carrier to show 
that it did everything in its power to fulfill its obligations to the 
public and was prevented from so doing by circumstances clearly 
beyond its control. 


11 Galveston Truck Line Corp. v. ADA Motor Lines, Inc., 73 M. C. C. 617. 
The Commission reinstated the cease and desist order it entered in that case and 
the compliance date was set as June 30, 1958. (“Traffic World,” May 31, 1958, p. 76). 
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In short, the Commission rejected any suggestion that ‘‘the provi- 
sions of the act and the duties and obligations of common carriers there- 
under are subordinate to requirements of labor unions.’’ The Commis- 
sion, however, refused to pass upon the legality of ‘‘hot cargo’’ clauses 
on the ground that this problem was reserved to the National Labor 
Relations Board for adjudication. 

More recently, the Interstate Commerce Commission ordered the 
cancellation of tariff rules published by certain western carriers which 
were intended to authorize a refusal by the carriers to provide service 
because of nonviolent picket lines or strikes. The Commission stated: 


As derived from the common law the duty to serve all shippers 
making reasonable request for service was almost absolute, but a 
severely limited number of excuses for nonperformance was available 
to the carrier if the proximate cause therefor could be traced to 
(1) aets of God, (2) enemies of the King. Through the years the 
number of justifiable excuses has been expanded to include other 
physical obstructions to service brought into play by a vis major. 
Additionally, the carriers have always been privileged to make 
reasonable rules to regulate the manner of their operation, a matter 
quite distinct from failure to render impartial service. At no time 
has the sanctity of the general rule which assures nondiscriminatory 
treatment of shippers been violated unless it could be demonstrated 
that the intervening forces were outside the legal control of the 
carrier and were susceptible of proof by objective facts. The in- 
tangible barriers of peaceful picket lines coupled with union con- 
tractual provisions acquiesced in by the carriers constitute some- 
thing less than the physical obstructions historically acceptable at 
common law. Indeed to accept such an excuse would be diametri- 
cally contrary to the accepted legal doctrine that parties may not 
by entering into a contract alter the rights of third parties. The 
Interstate Commerce Act reinforces but does not abridge or alter 
the remedies existing at common law. See § 22. Likewise the public 
interest lies in the direction of restraining possible discriminatory 
practices by the carriers. Therefore, unless or until Congress 
changes the public policy upon which the act rests, we cannot find 
lawful tariff rules violative thereof. 


Ill. “Hot Cargo’? Clause Does Not Constitute Defense to 
Charge of Unlawful Secondary Boycott 


The position of the Labor Board as reflected by the Genuine Parts 
case was first, that a ‘‘hot cargo’’ clause does not provide a defense to 
a charge of secondary boycott activity where there is, in fact, a strike 
or concerted refusal by employees of the secondary employer. While 
this does not absolutely foreclose the possibility that employees may 
voluntarily refuse to handle struck work under the umbrella of a ‘‘hot 
eargo’’ clause, as a practical matter, it might be virtually impossible 
for a union to prove that it did not, in fact, encourage or induce the 


12 Pick-up and Delivery Restrictions—California—Rail. No. 31944 dec. April 
22, 1958, reported in 42 LRR 12. [303 I. C. C. 579]. 
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strike or concerted refusal. Thus, if the union announces the existence 
of a dispute and advises the employees first, that it cannot instruct them 
to refuse to handle the goods but that they are free to act, as individuals, 
in whatever way they see fit, namely, to handle or to refuse to handle 
the goods, the Board will hold such action part of a plan of the union 
to induce or encourage a concerted refusal. And this is so particularly 
where the union advises the secondary employer that reprisal against 
an employee who abides by the clause will be followed by a strike. 

The conflict of views between Courts of Appeals was resolved by the 
United States Supreme Court.1* The majority of the Court held, first, 
that the ‘‘hot cargo’’ clause is not invalid per se and, second, that it 
does not constitute a defense to a charge of an unlawful secondary 
boycott. Hence, a union may incorporate the clause into its agreement 
and appeal directly to the secondary employer for compliance, but may 
not enforce it by appeals to employees who are covered by the labor 
agreements. The Supreme Court did not accept the position urged by 
two of the members of the National Labor Relations Board that a ‘‘hot 
eargo’’ clause may never be validly included in contracts with common 
earriers.'* Thus, the Court pointed out that in the Galveston Truck 
Line Corp. ease :15 


. the Commission was careful to draw [limitations] about its 
decision in the Galveston Case. It was not concerned to determine, 
as an abstract matter, the legality of hot cargo clauses, but only to 
enforce whatever duty was imposed on the carriers by the Interstate 
Commerce Act and their certificates. The Commission recognized 
that it had no general authority to police such contracts, and its 
sole concern was to determine whether a hot cargo provision could 
be a defense to a charge that the carriers had violated some specific 
statutory duty. It is the Commission that in the first instance must 
determine whether, because of certain compelling considerations, 
a earrier is relieved of its usual statutory duty, and necessarily it 
makes this determination in the context of the particular situation 
presented by the case before it. Other agencies of government, in 
interpreting and administering the provisions of statutes specifically 
entrusted to them for enforcement, must be cautious not to compli- 
eate the Commission’s administration of its own act by assuming 
as a fixed and universal rule what the Commission itself may prefer 
to develop in a more cautious and pragmatic manner through case- 
by-case adjudication. 


Commenting upon the statutory duty of the common carrier to 
provide service, the Supreme Court majority held: 


Because of that Act, a carrier cannot effectively consent not to 
handle the goods of a shipper. Since he cannot effectively consent, 
there is, under § 8(b) (4) (A), a ‘strike or concerted refusal,’ and a 





13. 1 Supra. In a per curiam decision rendered on the Supreme Court reversed 
the Court of Appeals in the Crowley Milk case ( 3 

14m, 10 Supra. 
15n. 11 Supra. 
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‘forcing or requiring’ of the carrier to cease handling goods just as 
much as if no hot cargo clause existed. But the fact that the car- 
rier’s consent is not effective to relieve him from certain obligations 
under the Interstate Commerce Act does not necessarily mean that 
it is ineffective for all purposes, nor should a determination under 
one statute be mechanically carried over in the interpretation of 
another statute involving significantly different considerations and 
legislative purposes. Whether a carrier has without justification 
failed to provide reasonable and nondiscriminatory service is a 
question of defining the carrier’s duty in the framework of the 
national transportation policy. 

Whether there is a ‘strike or concerted refusal,’ or a ‘forcing 
or requiring’ of an employer to cease handling goods is a matter 
of the federal policy governing labor relations. The Board is not 
concerned with whether the carrier has performed its obligations 
to the shipper, but whether the union has performed its obligation 
not to induce employees in the manner proscribed by § 8(b) (4) (A). 
Common factors may emerge in the adjudication of these questions, 
but they are, nevertheless, distinct questions involving independent 
considerations. This is made clear by a situation in which the 
earrier has freely agreed with the union to engage in a boycott. 
He may have failed in his obligations under the Interstate Com- 
merce Act, but there clearly is no violation of § 8(b) (4) (A) ; there 
has been no prohibited inducement of employees. 


Reduced to its simplest terms, the opinion appears to suggest: 

1. A hot cargo clause in a labor agreement between a common 
carrier and a union is not illegal. 

2. A common earrier may accede to a union’s appeal to observe 
the inhibitions of the ‘‘hot cargo’’ clause, and if there has been no in- 
ducement of the former’s employees, there is no violation of the National 
Labor Relations Act. 

3. In the situation described in (2) above, the carrier may be 
violating the Interstate Commerce Act, but that is a matter for action 
by the Interstate Commerce Commission. 


IV. Consequences of Supreme Court Decision 


The consequences of this decision for common carriers may be 
weighed by restating certain well-defined and generally accepted prin- 
ciples. 

Under the Interstate Commerce Act, as under the common law, 
railroads’® and motor carriers!’ must provide service upon ‘‘reasonable 
request.’’ The Commission has already held that a common carrier 
cannot bargain away its statutory duty to provide service.4* But the 
Commission did not decide whether strikes, violence and danger (actual 
or threatened) to employees and equipment would be a defense against 
a claim of failure by a carrier to fulfill its statutory duty. However, 


16 49 U. S. C. $$ 10(1) and 10(4). 
1749 U. S. C. § 316(b). 
18 pn. 11 supra. 
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in Montgomery Ward & Co. v. Northern Pacific Terminal Co.,” a 
District Court held that carriers who fail to provide nondiscriminatory 
services are liable for damages sustained by a shipper, notwithstanding 
a “‘hot cargo’’ clause, violence on the picket lines and proof that the 
strike was caused by the shipper’s unfair labor practices. This extreme 
view of a carrier’s liability was rejected by the Court of Appeals for 
the Eighth Circuit,?° which held that a carrier may refuse service where, 
upon a responsible evaluation of the total situation, there is a risk of 
danger to employees and their families. 

More recently, two Federal District Courts ruled on the relationship 
between a carrier’s obligation to provide service and three traditional 
labor union clauses: ‘‘protection of rights’’; ‘‘impractical operations”’ 
and ‘‘hot cargo’’ clauses. In one ease,?4 a warehouse instituted suit 
against motor carriers and a freight forwarder for failure to provide 
service. The defendants relied upon the three clauses as justification 
for the alleged breach of duty. The Court enunciated these fundamental 
principles : 

1. The ‘‘protection of rights’’ clause, namely, the clause which 
permits employees who are members of a union to refuse to cross a 
picket line, does not excuse a ecarrier’s failure since the clause was 
voluntarily incorporated into the agreement by the carriers. In short 
the carriers could not claim that they were willing to provide service, 
but that their employees failed to perform their duties. The refusal of 
employees to cross a picket line, said the Court, ‘‘was the result of the 
voluntary contract of the defendants.”’ 

2. The ‘‘impractical operations’’ clause of the tariffs does not 
constitute a defense. According to the Court, a picket line does not 
‘‘bring into application the ‘impractical operations’ clause of their 
tariffs. There must be a situation at the picket line that reasonable men 
would consider a real and substantial danger to justify the defendants’ 
failure to service. .. Under the agreed facts, there was no violence, no 
mass picketing and no attempt to block the entrance to’’ the warehouse. 

3. The ‘‘hot cargo’’ clause was not a defense since, as the Court 
said, the ‘‘defendants voluntarily entered into a contract recognizing 
the union as the collective bargaining representative of their drivers, 
warehousemen, dockmen and helpers and agreed to the provision for 
a union shop. . . The defendants negotiated and contracted themselves 
into the probability of a strike.’’ 

4. Motor carriers and freight forwarders ‘‘are obligated to main- 
tain discipline of their employees to fulfill their duties as common 
earriers. The custom of the union can in no way abridge the statutory 
and common law duties of defendants.’’ 

If this decision is correlated with the recent opinions of the Supreme 
Court, it would appear that a ‘‘hot cargo’’ clause is not invalid per se, 


19128 F. Supp. 475 (D. C. Ore., 1953). 

20 Minneapolis G & St. Louis Ry. v. Pacific Gambe Robinson Co., 215 F. 2d 126 
(C. A. 8, 1954); see, too, Meier and Poblman Furniture Company v. Gibbons, 
233 F. 2d 295 (C. A. 8, 1956), cert. den. 352 U. : = 

21 Merchandise Warehouse Co., Inc. v. A. C. Freight Posen Corp., 
U. S. D. C., S. Indiana, 1958, ........ F. Supp. ....... a7 U. S. L. W. 2119. 
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but a carrier who negotiates such a clause and observes it, exposes himself 
to a suit for damages. The District Court, however, recognized that 
violence or a threat of violence may excuse performance of a common 
earrier’s duties. 

In the second case, Galveston Truck Line Corp. v. Ada Motor Lines, 
Inc.,?? Galveston instituted suit in the Federal District Court to recover 
triple damages, under the Sherman anti-trust laws, against twenty-one 
earriers alleging that the latter conspired to restrain trade and commerce, 
in violation of Sections 1 and 2 of the Sherman Act by negotiating a 
labor agreement containing ‘‘protection of rights’’ and ‘‘hot cargo’’ 
elauses. Additionally, Galveston contended that the ‘‘hot cargo’’ clause 
constituted a per se violation of the Sherman Act. The labor unions 
were joined as parties defendant, although Galveston sought no affirma- 
tive relief against them. 

The Court dismissed the complaint for failure to state a cause of 
action under the anti-trust laws. The Court’s decision was based on 
the absence of evidence that the motor carriers ‘‘desired, proposed or 
favored inclusion of the ‘hot cargo’ clause in the contracts.’’ Moreover, 
the Court found no evidence of collusion or conspiracy during the 
bargaining negotiations and no evidence that any of the defendant 
carriers attempted to influence any union to force plaintiff to agree to 
a union contract. Absent evidence of collusive or concerted action by 
the carrier defendants in rejecting a tender of interline freight by 
plaintiff, the complaint could not be sustained. However, the Court 
discussed at length the legal aspects of the ‘‘hot cargo’’ clause. It 
refused to declare a ‘‘hot cargo’’ clause illegal: 


Whether or not a carrier has violated its public duty in failing or 
refusing to handle tendered goods is an issue which must be re- 
solved in the light of facts reflected in each particular case. In 
some instances a carrier may be obligated to handle freight irrespec- 
tive of union demands based upon a ‘hot cargo’ provision. Yet, 
under other circumstances, a carrier may be justified in giving 
some force and effect to such clause and at the same time be deemed 
to have discharged its carrier obligations. 


Nevertheless, the Court concluded that: 


the defendant carriers, individually, although not acting in concert, 
did breach their respective common law and statutory obligations 
to make every reasonable effort to provide adequate service within 
the scope of their holdings out when they failed to handle plaintiff’s 
freight. 


The ‘hot cargo’ clause affords the defendants no protection under 
the facts of this case. Here the carriers yielded to the union’s 
action in soliciting union members to refuse to handle plaintiff’s 
freight which action was an unfair labor practice. The carriers 
made no good faith effort to serve the plaintiff but much too readily 
turned to this clause. 


a F. Supp. ........ U. S. D. C., W. Okla. 1958. 
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The Court’s conclusion is significant : 


Carriers are impressed with a heavy responsibility. Where tendered 
good are refused there must be no question but what every legitimate 
avenue was exhausted in an effort to transport such goods and that 
their failure was in truth beyond their control. 


The absence of a definitive statement by the Supreme Court con- 
cerning the obligation of a common carrier to observe the ‘‘hot cargo’’ 
clause promises to create a number of problems. Thus, if an employer 
rejects an appeal by the union for observance of the ‘‘hot cargo’’ clause, 
the union may take the position that the contract has been terminated 
or abandoned, thereby exposing the employer to economic action. 

It is important to observe that a decision by the Interstate Commerce 
Commission respecting the responsibilities of a common carrier is not 
binding upon the courts. The legal responsibilities of a common carrier 
under a labor contract do not require reference to the Commission for 
expert judgment. Indeed, neither the doctrine of primary jurisdiction 
nor exhaustion of administrative remedies appears to be applicable.?* 
It is even questionable that the courts would or could stay a suit by 
a union for breach of contract pending decision by the Interstate Com- 
merce Commission, or for specific enforcement of the agreement pend- 
ing a determination by the Commission. 

Since the decision by the United States Supreme Court in Sand- 
Door, the National Labor Relations Board has held that any appeal 
to employees violates the secondary boycott provisions of the Act. How- 
ever, the General Counsel, in a recent administrative decision 74 has 
concluded that a union did not violate the secondary boycott ban when 
it sought to persuade a motor carrier with whom it had a bargaining 
contract to refrain from handling the freight of a company against whom 
the union was striking. 

At least one State court has found a basis for a distinction with the 
Sand-Door doctrine.” A brief history of the case is illuminating. Aladdin 
Industries was being struck by a Teamster union. Various carriers, 
subject to a ‘‘hot cargo’’ clause with the same union, refused to serve 
the shipper. Aladdin sued for an injuction, mandatorily requiring the 
earriers to provide service. The union was not joined. The Chancellor 
granted a temporary injunction which ran against the carriers, ‘‘their 
officers, agents and employees.’’ The injunction order was served on the 
carriers and the employees were notified. After obeying the injunction 
for two months the union apparently elected to disregard the injunction, 
whereupon a proceeding was instituted to punish the union and certain 
individuals for contempt. The Tennessee court affirmed the Chancellor’s 


23 United States v. Western Pacific Railroad ge et al., 352 U.S. 59 (1956); 
Federal Maritime Board v. Isbrandtsen Co., 356 U. S. 481 (195 8); Atchison, Topeka 
& S. F. Rwy. Co. v. Air Transport Assn., 253 F. 2d 877 (a ee 1958). 

24 Case No. F- 547, August 14, 1958. 

25 Aladdin Industries, mc. v. Associated Transport, Inc., et al., Tennessee Court 
of Appeals, 42 LRRM 2674, 35 L. C. (CCH) P. 71,739. 
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decrees punishing the union and the employees for violation of the tem- 
porary injunction.”¢ 

At about the same time a similar suit involving the Teamsters was 
instituted in the Tennessee courts.27 In that case suit was brought by 
a shipper against the carriers and the labor union and its agents, and 
the Tennessee courts granted an injunction. On a petition for a writ of 
certiorari to the United States Supreme Court, the judgment of the 
Tennessee Court of Appeals affirming the injunction was reversed on 
the ground that the State courts had no jurisdiction since the activities 
complained of constituted unfair labor practices under the National 
Labor Relations Act.”® 

The Supreme Court, however, did not reverse the decision in the 
Aladdin case, but remanded it to the Tennessee Court of Appeals and 
made reference to the Kerrigan decision. On remand, the Tennessee 
Court reaffirmed the injunction by distinguishing the Aladdin case from 
the Kerrigan case. The principal difference, according to the Tennessee 
Court, was that the Aladdin case was a suit against the carriers alone, 
whereas Kerrigan was an action against both carriers and the labor union. 
Secondly, said the Tennessee Court, the Kerrigan case did not involve 
the question of contempt, whereas the Aladdin case constituted an an- 
cillary contempt proceeding. Further, the Tennessee Court suggests 
that a suit against the carriers cannot involve an unfair labor practice 
under the Labor Act. Most significantly, the Tennessee Court held that 
the action of the Supreme Court in remanding the Aladdin case, rather 
than reversing the judgment of the State court, indicated that the 
Aladdin case was distinguishable. If the decision in the Aladdin case 
withstands attack in the Supreme Court, it will establish that notwith- 
standing a ‘‘hot cargo’’ clause a State court has jurisdiction over an 
action by a shipper against carriers and may grant injunctive relief 
directly to the carrier and its employees without running afoul of the 
Labor Act. If this kind of action is not preempted, then carriers are 
exposed to actions by shippers and a miscellany of State court decisions. 
In some States the ‘‘hot cargo’’ clause may be accepted as a valid 
defense and the carriers excused from performance of their duties; in 
other States the carrier’s duty to provide service may be deemed absolute 
and the ‘‘hot cargo’’ clause rejected as a defense. If this course of 
litigation should develop, labor law, insofar as it affects common carriers, 
may result in a jumble of decisions reminiscent of the confused pattern of 
ease law on taxation of interstate carriers. 

Until the Supreme Court resolves the principal question, namely, 
the responsibility of the common carrier to provide service, irrespective 
of a ‘‘hot cargo’’ clause, common carriers are exposed to costly and 
burdensome litigation. 


Tenn. App. ........ , 298 S. W. 2d 770; 38 LRRM 2599, 2610. 
- Ph alia Iron Works, Inc. v. Teamsters, Tenn. App. ........ . 
79. 
28 Teamsters v. Kerrigan, 353 U. S. 968. 











News of Interest to Practitioners 
CONGRESSIONAL ACTIVITIES 


House Subcommittee on Legislative Oversight 
Panel on Administrative Process and Ethical Questions 

Mr. Starr Thomas, Chairman of the Committee on Legislation of 
the Association of Interstate Commerce Commission Practitioners, par- 
ticipated in a two-day panel discussion dealing with the administrative 
process and ethical questions, convened by Congressman Oren Harris, 
on November 18 and 19. 

Mr. Harris said that with the cooperation of members of the Ameri- 
can Bar Association, the Federal Bar Association, and the District of 
Columbia Bar Association, a panel of high ranking government officials, 
professors at law schools, and members of the Bar presented to the 
subcommittee views and recommendations on four topics. These topics 
were : 


1. Should the clearly judicial functions of the administrative agen- 
cies be divorced from them and lodged with the federal courts? 

2. Should the legislative functions of administrative agencies be 
restricted ? 

3. How much overseeing of the administrative process should be 
undertaken by the Executive Branch and the Legislative Branch ? 

4. How can improper pressures be best dealt with? 


Those announced as participating in the panel discussion were: 

Law School Professors: Thomas F. Broden, University of Notre 
Dame; Clark M. Byse, Harvard Law School; Kenneth Culp Davis, Uni- 
versity of Minnesota; Arthur S. Miller, Emory University Law School; 
and Frank C. Newman, University of California. 

Government Officials: Willard Gatchell, General Counsel, Federal 
Power Commission; Robert W. Ginnane, General Counsel, Interstate 
Commerce Commission ; Theodore H. Haas, Chairman, Board of Contract 
Appeals, Department of Interior; Thomas G. Meeker, General Counsel, 
Securities and Exchange Commission; Paul N. Pfeiffer, Hearing Exami- 
ner, Civil Aeronautics Board; Miss Ruth Smalley, National Labor Rela- 
tions Board; and Joseph Zwerdling, Hearing Examiner, Federal Power 
Commission. The government officials, it was stated, participated as 
individuals and not as representatives of their agencies. 

Lawyers: Donald C. Beelar, James J. Bierbower, Smith W. Brook- 
hart, John W. Cragun, Valentine B. Deale, F. Cleveland Hedrick, Jr., 
James M. Landis, Mrs. Fanney N. Litvin, Robert K. McConnaughey, the 
Honorable David W. Peck, Harold L. Russell, Alfred L. Seanlon, and 
Ashley Sellers. 

Lead-off panelists on topic 1 were Mr. Ginnane, Mr. Zwerdling and 
Professor Davis; for topic 2, Mr. Gatchell, Mr. Beelar, and Professor 
Newman; for topic 3, Mr. Landis, Mr. Cragun and Professor Broden ; 
and for topic 4, Mr. Meeker, Professor Byse, Professor Miller and 
Mr. Peck. 

Chief Counsel for the subcommittee is Robert W. Lishman. 


—310— 














DECEMBER, 1958 











Citizens Committee for the Hoover Report Has Closed Its Doors 


The Citizens Committee for the Hoover Report, according to an 
editorial in The Daily News, Washington, D. C., October 30, 1958, has 
closed its doors. 

This nongovernment group, financing its own activities, was organ- 
ized in 1949 to recruit public support for the government reforms pro- 
posed by the first Hoover Commission. It gathered more strength after 
the second Hoover Commission filed its report in 1955. 

Herbert Hoover, who headed both Commissions, according to the 
editorial, thinks about $10 billion of taxpayer money which is not being 
spent each year can be traced to this work, though only part of the 
commission’s proposals has been adopted. President Eisenhower, in 
saluting the committee, is said to have promised to finish the job. 

Many of the American Bar Association bills, introduced into Con- 
gress in the intervening years, which the Association of Interstate Com- 
merece Commission Practitioners has vigorously opposed and will con- 
tinue to oppose, had their birth in Hoover Commission Task Force 
recommendations. The proposed legislation, from year to year, embodied 
in numerous bills in both House and Senate, has been considered not in 
the public interest and a ‘‘ massive, well-organized’”’ effort ‘‘to dismember 
and judicialize the administrative process,’’ with burdensome costs and 
paralyzing delays resulting. 


INTERSTATE COMMERCE COMMISSION 


Publications 


Supplements Nos. 1 and 2, to Information Bulletin No. 1, issued 
August, 1958, on ‘‘Motor Transportation of Commodities Formerly 
Exempt from Economic Regulation,’’ have been issued and may be 
obtained from the Secretary’s Office of the Commission. Supplement 
No. 1 deals with ‘‘ Additional Information Regarding the Publication 
and Filing of Rates and Charges’’ and Supplement No. 2, with ‘‘ Persons 
Entitled to ‘Grandfather’ and ‘Interim’ Rights’’; also ‘‘ Transportation 
in the Same Vehicle of ‘Exempt’ and ‘Nonexempt’ Commodities.’’ 


Bureau of Motor Carriers Reorganized 


The Interstate Commerce Commission announced on October 20 
that reorganization of the Bureau of Motor Carriers has eliminated the 
Section of Administration and established (1) a Section of Field Service 
to administer the Field Staff program, and (2) an Interpretations Staff 
to provide information about motor carrier regulations. 

The functions of the Section of Administration now will be incor- 
porated in the Office of the Director of the Bureau. Field Staff and 
Sections of Insurance and Motor Carrier Safety remain unchanged. 
No personnel changes are involved. 

The functions of the Bureau of Motor Carriers are now described 
as follows: 
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BuREAU AND OFFICE ORGANIZATION 


Bureau of Motor Carriers. Administers the Commission’s programs involving 
the regulation of motor carriers under part II of the Act insofar as they involve: 
initiating and administering the rules and regulations governing the filing and ap- 
proval of security or insurance for the protection of the public; initiating and 
administering safety regulations concerning qualifications and maximum hours of 
service of employees and safety of operation and equipment of all for-hire and 
private carriers in interstate or foreign commerce; investigating and reporting on 
serious accidents and the transportation of explosives and other dangerous articles; 
initiating and administering regulations relating to the safe transportation of 
migratory workers; inspecting the operations of the carriers in the field to inform 
them of the requirements of the Act and regulations and to discover unauthorized 
operations or violations with regard to tariffs, rebates, accounts, insurance, annual 
reports, extensions of credit or unsafe operating practices; and issuing informal 
interpretations of Commission’s certificates, permits and regulations affecting motor 
carrier operation. 

Interpretations Staff. Advises the Director and others regarding legal interpre- 
tations and other information concerning the motor carrier provisions of the Act 
and the regulations and operating authorities issued thereunder; advises and assists 
in the development of recommendations and proposals pertaining to motor carrier 
regulations; and assembles, prepares and maintains reference materials on these 
matters. 

Section of Insurance. Performs work in connection with the administration of 
Section 215 of the Act pertaining to the furnishing of insurance or other security 
by motor carriers and brokers for the protection of shippers and the public, in- 
cluding: the preparation of recommendations for submission to the Commission for 
determination of applications to self-insure, the approval or disapproval of certi- 
ficates of insurance, and passing upon the qualifications of insurance and bonding 
companies. In addition, performs work similar to that described above, in connec- 
tion with the administration of Section 403(c) of the Act applicable to freight 
forwarders. 

Section of Motor Carrier Safety. Performs work in connection with the 
promulgation of regulations pertaining to safety, hours of service of employees, 
and standards of equipment; compiles and publishes statistical and other information 
pertaining to these matters; presents evidence in Commission proceedings where the 
matter of carriers’ safety records is involved; prepares accident reports for Com- 
mission approval; and provides guidance to the field staff respecting the adminis- 
tration of the motor carrier safety regulations and procedures. 

Section of Field Service. Plans, programs and supervises the work of the field 
staff; initiates and prepares procedures and instructions to facilitate execution of 
field work in coordination with the work of the other sections of the Bureau, as 
well as other bureaus to the extent that the field staff provides services for them; 
and reviews the effectiveness of the field work performed to insure that the Com- 
mission’s policies in this area are properly accomplished. 

Field Staff. Conducts inspections and investigations of the activities of motor 
carriers to ascertain their compliance with the law and regulations under part II 
ef the Act, including: safety of operations and equipment, hours of service, posting 
and adherence to rate and tariff schedules, filing of insurance, operating in accord- 
ance with authority and like matters; provides reports on applications for temporary 
operating authority; prepares investigation reports; recommends prosecutions and 
serves as witnesses in prosecutions and other proceedings respecting these matters. 


Appointments to Beard of Suspension and Fourth Section Board 


Mr. George H. Hilton, effective October 20, was appointed to succeed 
Roland W. Bay, who has retired as chairman of the Board of Suspension, 
in the Bureau of Traffic of the Interstate Commerce Commission. Mr. 
Hilton has been serving as acting chairman since May 29, and has been 
with the Commission for twenty-two years. 
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Mr. Richard H. Lawry, Jr., has been appointed as a member of 
the Board of Suspension and Mr. Ellsworth L. Patridge, a member of 
the Fourth Section Board, effective October 20. They have been acting 
members of these respective boards. 


George A. Corbin Retires 


Mr. George A. Corbin, on the staff of the Interstate Commerce Com- 
mission for 49 years, retired effective October 31, 1958. He began as a 
messenger boy in 1909 and advanced to the position of examiner in 
Section of Review, Bureau of Rates and Practices. 

He received an LL.B. degree from Washington College of Law, and 
LL.M. and M. PL. degrees from National University, Washington, D. C. 
He is a member of the bars of the District of Columbia and the United 
States Supreme Court. 


Four Field Employees Retired October 31, 1958 


Retiring from the Chicago, Illinois, office were Mr. Ned R. Hansen, 
a safety and service agent, and Mr. Velmer R. Lyon, an investigator for 
the Bureau of Inquiry and Compliance. 

Also retiring were Mr. James W. Morgan, of the Kansas City, 
Missouri, office, and Mr. Clarence T. Holt of the Billings, Montana, office. 
Both were safety and service agents. 

Deaths 


Mr. John P. McCarthy, of Falls Church, Virginia, a hearing ex- 
aminer in the Bureau of Operating Rights, died in Springfield, Illinois 
on November 8. Mr. McCarthy was in Springfield conducting a hearing 
for the Commission. He began his service with the Commission in 
1921 as a messenger. 

Miss Frances Reed Harkness, 76, of Washington, D. C., retired 
chief librarian of the I. C. C. library, died November 10. Since her 
retirement, after 40 years as chief librarian of the Commission, Miss 
Harkness acted as secretary to the Very Reverend Monsignor Russell 
A. Phelan, pastor of the Church of the Annunciation of Washington. 


CHAPTER NEWS 
Carolina Chapter 


National association President, W. Lennig Travis, addressed mem- 
bers and guests of the Carolina Chapter at Charlotte, North Carolina, 
on Friday evening, October 17, 1958, at the dinner meeting which com- 
memorated the chapter’s second anniversary. 

Mr. Travis spoke on the founding of the Association of Interstate 
Commerce Commission Practitioners, its purpose and early history. He 
also presented a shipper’s views on recent transportation legislation, 
including the Transportation Act of 1958. 

Legislation regarding changes in procedure and organization of 
Federal Regulatory Agencies, he pointed out, has been under discussion 
at regular and special meetings of the association in recent years. 
These various bills have been analyzed and ‘‘ positions recommended and 
adopted’’ by the association. 
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He concluded his talk with the statement that: 

‘Appropriate committees have considered recent proposals and 
testimony prepared for presentation if required. Of course all bills 
not enacted into law died with the adjournment of the 85th Congress 
and would have to be reintroduced in the next Congress. The Executive 
Committee is certain that either identical or similar bills will be reintro- 
duced. I assure you that we will be prepared to make known to Congress 
the association’s views on those bills.’’ 


Puget Sound Chapter 


Mr. Philip E. Running, vice president of District No. 15, has 
announced that the Puget Sound Chapter, Seattle, Washington, is 
diligently considering the amendments to the Interstate Commerce Act 
embodied in the Transportation Act of 1958, and will discuss at its next 
meeting section 13, dealing with the discrimination between intrastate 
and interstate rates. ‘‘Several states in the area,’’ Mr. Running wrote, 
“*have been subjected to I. C. C. investigation under Section 13.”’ 

The chapter is sponsoring a practitioner’s course at the University 
of Washington. Thirty students are presently registered for the full 
course which begins with the winter quarter. 


Richmond, Virginia Chapter 


The secretary-treasurer of the Richmond, Virginia, chapter, Mr. 
J. E. Lewis, has reported that the Honorable Owen Clarke, former 


I. C. C. Commissioner and now vice president of the Chesapeake and 
Ohio Railway Company, was the guest speaker at the November 6 
meeting. He was introduced by Hewitt Biaett, retiring president of 
the Richmond chapter. Mr. Clarke gave an inspiring and educational 
address on the need for interstate commerce regulation. 


South Texas Chapter 


Mr. A. W. Huffman, secretary-treasurer of the South Texas Chapter, 
Houston, reported that at their September meeting, the ‘‘ Transportation 
Act of 1958’’ was discussed. Chairman E. M. Burk opened the discussion 
by reading statement of Mr. Frank L. Barton, transportation counsel 
for the Senate Interstate and Foreign Commerce Committee, dealing 
with this subject. A most informative session followed as members 
representing all forms of transportation attended the meeting and 
expressed their opinions. 


PERSONALITIES IN THE NEWS 
Daniel P. Loomis Named to Pan American Railway Congress 


President Eisenhower on October 27 appointed Mr. Daniel P. 
Loomis, President of the Association of American Railroads, as chairman 
of the United States National Commission in the Pan American Railway 
Congress Association. Mr. Loomis succeeds Mr. William T. Faricy, 
who resigned the post following his retirement as chairman of the AAR 
board. Mr. Faricy, however, will continue as a member of the Com- 
mission. 
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I. C. C. Chairman Howard Freas was appointed to succeed Owen 
Clarke, who served as a member while he was I. C. C. Chairman. Mr. 
Clarke is now a vice president of The Chesapeake and Ohio Railway 
Company. 

Commissioner Anthony Arpaia, as a technical adviser to the Con- 
gress, presented his paper, ‘‘The Philosophy of Transportation,’” at 
the meeting of the Congress in Buenos Aires last year, which won him 
the top American prize. 

The Pan American Railway Congress Association is a permanent 
international organization composed of some 20 South and Central 
American countries, as well as the United States government and in- 
dividual railroads and others in this country. Its prime purpose is to 
promote development and progress of railroads in the Western Hemis- 
phere. 


Judge E. Barrett Prettyman 


Judge E. Barrett Prettyman, Chairman of the President’s Con- 
ference on Administrative Procedure in 1953, on October 21, 1958, 
succeeded Judge Henry W. Edgerton as Chief Judge of the United 
States Court of Appeals for the District of Columbia. 


UNIVERSITY PROGRAMS 


American University Institute of Industrial Transportation 
and Traffic Management 


The American University, Washington, D. C., will hold its Eleventh 
Institute of Industrial Transportation and Traffic Management January 
12 through January 29, 1959. The program consists of an intensive 
review of the latest developments of transportation rates and services, 
followed by case studies of management of industrial traffic and its 
relation to both business and governments. Seminars and discussions 
will be supplemented by field trips. Leaders from rail, highway, inland 
water, and air transportation will emphasize new developments in rates 
and service offered by carriers. Dr. Marvin L. Fair is director of the 
Transportation Program at the University. 


Northwestern University Transportation Study Program 


The Transportation Center, Northwestern University, Evanston, 
Illinois, announced that its General Course, a nine-week program, will 
be presented February 2 to April 3, 1959. The program is designed 
to provide a broad understanding of the role of transportation in 
American life and the national economy. 

The course is open to men who, in the opinion of their superiors, 
are of executive caliber but need an opportunity to gain a fuller under- 
standing of transportation in its broader aspects. There are no academic 
prerequisites for the course. Additional information may be obtained 
from Edwin T. Haefele, Assistant Director, Transportation Center, 1818 
Hinman Avenue, Evanston, Illinois. 


1]. C. C. Practitioners’ Journal XXV:1, October, 1957, page 5. 
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LIFE’S RECORDS CLOSED 


By Lronarp Hi. 
Chairman, Memorials Committee 


Edward F. Greinke, Traffic Manager, Price Iron & Steel Co., 185 North 
Wabash Avenue, Chicago 1, Illinois. 


A. J. Kelley, Treasurer, D. C. Andrews & Company, Inc., 327 South 
La Salle Street, Chicago 4, Illinois. (3-1-58). 


Martin C. Lauterbach, 1609 Whittier Avenue, Springfield, Illinois. 
(9-21-58). 





SECTION II OF THIS ISSUE 


Section II of this issue of the Journal for December, 1958, is the 
Index of Contents for Volume XXV, October, 1957 through September, 
1958. 











Recent Court Decisions 


By Warren H. Wacner, Editor 





Lifting of suspension—opportunity to file reply to petition seeking lifting of suspen- 


sion—reasons for lifting suspension—court order requiring application of sus- 
pended rates notwithstanding lifting of suspension by Division 2. 


Atlantic Coast Line Railroad Co., et al. v. United States, et al. No. 2794 


On November 5, 1958, a three-judge court for the Eastern District 


of Virginia, Norfolk Division, enjoined an order of Division 2, acting 
as an appellate division, lifting the suspension of certain rates, and 
remanded the case to the Commission for further proceedings. 








Quoting from the opinion of the Court: 


In this action the plaintiffs and intervenors seek to have set 
aside and enjoined the enforcement of an order of the Interstate 
Commerce Commission, Division 2, acting as an appellate division, 
entered August 7, 1958, in the proceeding entitled Frozen Citrus 
Products—Florida to Official New England Points, Investigation 
and Suspension Docket No. 6085... . 

On or about November 2, 1957, Pan-Atlantic Steamship Corpo- 
ration, hereinafter referred to as Pan-Atlantic, filed schedules 
seeking reduced rates on frozen citrus products subject to minimum 
weights of 36,000 pounds and 80,000 pounds in connection with 
its trailers-ship operations whereby it transports highway trailers 
on the decks of vessels to become effective December 4, 1957. 

On November 29, 1957, the Commission in I & S Docket No. 
6847, Fresh and Frozen Foods—Sea Land—Pan-Atlantic 8. 8. 
Corporation, entered into an investigation of the lawfulness of the 
rates and suspended the rates pending the investigation for the 
full statutory period from December 4, 1957, to and including 
July 3, 1958. 

During the pendency of the investigation, at the expiration 
of the suspension period on July 3, 1958, Pan-Atlantic under the 
provision of Section 307(g) of the Interstate Commerce Act, 49 
U. S. C., 907(g), permitted the rates to become effective. The 
rates are now in effect and will so remain during and after this 
proceeding until the Commission reaches a final determination 
concerning their lawfulness. 

On July 7, 1958, Pan-Atlantic filed a tariff on frozen citrus 
products to become effective August 9, 1958, containing the same 
rates which were under investigation in I & S Docket No. 6847 
above mentioned, with the exception that they were made subject 
to lower minimum weights of 35,000 and 70,000 pounds. 

On July 25, 1958, the plaintiff rail carriers filed a protest with 
the Commission pointing out that with the exception of the lower 
minimum weights these rates are the same as those now under 
investigation and they requested a suspension order. 
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On August 4, 1958, Pan-Atlantic filed its reply, stating that 
the tariffs were filed to effect operating economies because of an 
inadvertent error committed in publishing the rates subject to 
higher minimum weights than those permitted by state law to be 
transported by motor carriers in the same vehicle over certain 
highways involved. 

On August 5, 1958, the Board of Suspension suspended the 
rates and on August 6, 1958, Pan-Atlantic by telegram which was 
amended on August 7, 1958, filed a petition pointing out that it 
had erred in fixing the prior higher minimum weights and that to 
comply with the weight restrictions on vehicles operated over high- 
ways, particularly in New Jersey, it was necessary to reduce the 
minimum weights to 35,000 and 70,000 pounds. By so doing it 
would be possible to effect economies in operation by transporting 
the lower minimum weight on one trailer instead of on two and 
the higher minimum weight on two trailers instead of three. Pan- 
Atlantic agreed to make the new schedules subject to orders of 
the Commission, resulting from the investigation in I & S Docket 
No. 6847. It also requested the Commission to waive its rule with 
respect to the time for filing replies. On the same day Division 2, 
acting as an appellate division, voted to waive the rule for filing 
replies, granted the petition to vacate the suspension order and 
discontinued the proceedings, thereby allowing the proposed rates 
to go into effect on August 9, 1958. Several separate orders were 
entered, one to correct a clerical error indicating that the suspen- 
sion order was granted by the Board of Suspension rather than by 
Division 2, acting as an appellate division, and one amplifying the 
reasons for vacating the order of suspension. These facts are not 
of importance but are mentioned in passing. 

The factual situation presented is closely analogous to those 
appearing in Amarillo-Borger Express v. United States, 138 Fed. 
Supp. 411; The Long Island Railroad Company v. United States 
of America, 140 Fed. Supp. 823; and Dixie Carriers v. United 
States of America, 143 Fed. Supp. 844. Those cases appear directly 
in point and we regard the reasoning contained in the opinions 
as sound. 

While we fully recognize the important principle that the 
action of the Commission is not subject to review until adminis- 
trative remedies have been exhausted, that is not the controlling 
consideration before us. We are not concerned with the power 
of the Commission to decline to enter a suspension order. The 
question presented is whether the Commission, once having entered 
a suspension order, may properly vacate the same without first 
affording the interested parties a hearing. Involved in this ques- 
tion is whether the action of the Commission in vacating the sus- 
pension order is reviewable. For the reasons set forth in the cases 
cited we hold that it is reviewable. We hold further that the order 
was improper because it was entered without any opportunity 
being afforded the protesting carriers to be heard. This we con- 
sider essential to the validity of such order. It is contended that 
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the Commission has the power to suspend its rules of practice and 
consequently Rule 1.200(b), which provides that an interested 
party may file and serve a reply to the petition for reconsideration 
within twenty days after the filing of such petition, is not binding 
upon the Commission in the exercise of its general discretion. 

As in the cases cited, the several orders vacating the suspension 
order failed to contain an adequate statement of the underlying 
reasons for the action of the Commission and therefore do not 
satisfy the requirements of the Administrative Procedure Act, 
but we do not base our conclusion here upon that insufficiency. 
The fatal deficiency here is the lack of an opportunity for the 
protestants to be heard before the action was taken by the Com- 
mission. It is our view that even in the absence of such rule under 
the facts before us, the interested parties should be afforded an 
opportunity to reply to the petition seeking a reconsideration of 
the order of suspension. Only in this way can the Commission 
have before it such facts as may be in the possession of the inter- 
ested parties bearing upon the propriety of vacating the suspension 
order previously issued. 

It follows that the order entered on August 7, 1958, including 
the corrected order entered on August 7, 1958, and the second cor- 
rected order entered on August 7, 1958, vacating the suspension 
order of August 5, 1958, must be declared void and its enforce- 
ment enjoined. The proceedings will be remanded to the Commis- 
sion for further action not inconsistent with the views here ex- 
pressed as though the orders here declared void had not been 
entered. The injunction will prohibit the use or application of 
tariff rates and schedules which became or were permitted to be- 
come effective by reason of the vacation of the suspension order 
entered by the Commission as if the suspension order of August 5, 
1958, had not been vacated, but without prejudice to further pro- 
ceedings before the Commission for a vacation of the suspension 
or other relief and without restriction upon the exercise by the 
Commission, in a proper proceeding, of the discretionary powers 
vested in it. 





Rail Transportation 


By Joun F. Donegan, Editor 


FORMAL MATTERS 
Intrastate Rates 
Louisiana 


In the proposed report of I. C. C. Examiner R. S. Ries in Docket 
32148, made public on November 10, it is recommended that the Com- 
mission find that present intrastate rates and charges in Louisiana on 
specific commodities, as set forth in an appendix to the report, are 
generally lower than the interstate rates on the same commodities between 
Louisiana and points in adjoining States, and that traffic thereunder 
fails to produce its fair share of the revenue required by interstate rail 
carriers to provide adequate and efficient transportation service, and 
accordingly warrants a finding that such rates constitute an ‘‘undue 
burden’’ on interstate commerce as set forth in the amendment to 
Section 13(4) of the Interstate Commerce Act provided by the Trans- 
portation Act of 1958. 


West Virginia 


In a report and order issued under date of October 31, 1958 the 
Public Service Commission of West Virginia has authorized an in- 
crease in intrastate rates and charges to the same extent as permitted 
on interstate rates in Ex Parte 212, with the following exceptions: 

1. Intrastate line-haul carload rates on coal shall be increased 
2.3 per cent (2.3%) but in no case more than 10 cents (10c) per net ton. 

2. Intrastate line-haul carload rates on coke shall be increased 
2.3 per cent (2.3%) but in no case more than 15 cents (15c) per net ton. 

3. Intrastate line-haul carload rates on coal and coke moving 
to ports on inland waterways for trans-shipment by water as cargo 
beyond the ports shall be increased 2.3 per cent (2.3%) but in no case 
more than 8 cents (8c) per net ton. 


Idaho 


By an order dated October 6th, Division 2 of the I. C. C. announced 
the scheduling of an investigation, a hearing in which will be assigned 
later, in Docket 32525, with respect to the Idaho intrastate rates on 
sugar beets, sugar beet final molasses, saw logs, ores, concentrates, 
residues, fumes and slags, and seed potatoes, as to which the Idaho 
Public Utilities Commission has refused to authorize increases compar- 
able to those for interstate transportation of similar commodities ap- 
proved in Ex Parte 206. 


Rates on Express Matter 


The I. C. C., by its further order in Docket 32380, made public 
October 17, 1958, denied the request of the Postmaster General for an 
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investigation of the revenue received and the rates of the Railway Express 
Agency, Inc., for services rendered in the transportation of express 
matter. The original request of the Postmaster General was filed in 


connection with the proceeding by certain railroads for increase in 
railway mail pay. 





Rates—D table Truck Bodies 


In a report and order made public November 7 in Docket No. 
32053, Division 2 has found that rates and charges on loaded and empty- 
return demountable motor-truck bodies on flat cars, furnished by the 
shippers for transportation between Jersey City and Washington and 
Baltimore are unreasonably low, not required by reason of motor truck 
competition, and constitute a destructive competitive practice. 


Fine Coal—Southern and Illinois Mines to Georgia 


By a report and order made public October 22, in I&S No. 6866, 
Division 2 of the Commission has found just and reasonable the proposed 
change in the tariff description of bituminous fine coal from mines in 
southern Illinois and in the South to five destinations in Georgia, which 
are steam-generated power plant locations. The change permitted would 
increase the maximum size of coal embraced in the fine coal description 
from 2 to 3 inches, the net effect of which is to permit the application 
of lower rates on larger size coal moving to the named destinations. 

Fourth-section relief was also granted, subject to the conditions that 
applicable rates shall not be increased except as authorized by the 


Commission and shall not exceed the lowest combination of rates subject 
to the Act. 


Rate Increases for Railway Express Authorized by |. C. C. in Ex Parte 210 


The Interstate Commerce Commission on October 17, authorized 
the Railway Express Agency, Inc., in Ex Parte No. 210, to institute 
various increases in rates and charges ranging up to 15 percent, with 
exceptions, effective on not less than 15 days’ notice. 

The agency, which is owned by 68 railroads, had sought a blanket 
increase of 15 percent on practically all traffic. The increase was sup- 
ported by Class I railroads and opposed by numerous shippers and 
shipper organizations. 

The agency estimated it would gain in a 12-month period approxi- 
mately $44,000,000 in added revenue from a 15-percent increase, al- 
though it expected to lose some traffic. The Commission expressed 
belief the agency’s loss of traffic would be greater and the increase in 
revenues would be less than estimated by the agency. It said the agency 
should consider a ‘‘more realistic and selective treatment’’ of rates so 
as to bring about an increase in traffic. 

It also admonished the agency to make an effort to improve its 
service, ‘‘remove the cause of shipper complaints in respect of existing 
service, and effect closer equalization of assigned car space with the 
utilization thereof in order that railroad operating costs incident to the 
handling of express traffic may be reduced to the minimum.’’ 
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The report stated that specialized service and superior speed in 
transit were the principal advantages to shippers using express service 
when it initially was established. It added, however, that those advantages 
have been practically lost through the inauguration of new modes of 
transportation and the establishment of lower rates by certain of the 
agency’s competitors. 

Cited as competitors were air freight, freight forwarders, trucks, 
and even those railroads which have instituted improvements in expedited 
freight service. 

Curtailment of passenger service during recent years also was listed 
as having a deteriorating effect upon the value of express service. 

The Commission observed that existing revenues at the present 
level of rates and charges from the present volume of express traffic 
are not sufficient to permit adequate compensation to the railroads for 
their transportation services. 

Although recognizing that constantly increasing costs pose a serious 
problem to the agency and to the railroads, the Commission stated that, 
in its judgment: ‘‘ . . . a further blanket increase would cause a loss 
of traffic far greater than that forecast by the agency; that, based on 
the experience of recent years, the revenue from the remaining traffic 
would decrease rather than increase; and that the time has come for a 
more realistic and selective treatment of rates and charges designed 
to increase the volume of traffic handled.’’ 

Despite an average 15-percent increase authorized in 1953 and an 
additional 7-percent increase established in 1956, aggregate revenue in 
1956 was more than $8 million less than in 1952, and payments to the 
railroads declined over $12 million. In addition, there was a 4-percent 
increase on less-than-carload traffic Dec. 27, 1956, and a further increase 
of 15 percent on such traffic within eastern territory May 31, 1957. 

The Commission in its report stated that the present levels of 
commodity rates on much of the traffic moving in volume are as high 
as the traffic can bear and that the proposed increase of 15 percent would 
cause further diversion to competitors. In 1956 there was a decline of 
2,777 carload and 11,309,906 less-than-carload shipments under those 
handled in 1952. 

The Commission authorized a 15-percent increase as to class rate 
traffic except on live bees, Florida pompons, (chrysanthemums), flowers 
from other origins, and merchandise traffic moving from retail stores 
to customers. 

It also authorized a 15-percent increase on commodity rate traffic, 
less than ecarload, except for fresh-fruit traffic originating in Florida, 
Texas, California and other western states; gladioli from Florida; fresh 
fish and other seafood; cantaloupes from Pecos, Tex.; celery from 
Michigan; and merchandise traffic now moving at incentive or quantity 
rates. 

On movements of watercress from points in West Virginia and 
Alabama, a 5-percent increase was authorized. 

The Commission found no justification for the increase sought in 
the $2.01 minimum charge on traffic moving from, to, and within areas 
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other than eastern territory, or in the 15-percent higher minimum charge 
applicable within eastern territory. 

In approving a 15-percent increase in reicing charges on perishable 
traffic, the Commission admonished the agency to give prompt considera- 
tion to improving its reicing service so as to remove shipper complaints 
with respect thereto. 

The proposed 15-percent increase on carload traffic was not approved. 

The agency did not seek authority to increase rates and charges on 
milk and cream, daily newspapers, human remains, and protective 
charges on carload shipments. Human remains move at rates related 
to passenger fares. The other exempt traffic moves principally at 
baggage rates published by the railroads. 


FINANCE MATTERS 
Susquehanna, New Haven Loan Guaranty Applications 


The New York, Susquehanna & Western is the second railroad to 
file an application with the I. C. C., seeking a guaranty of a proposed 
14-year $450,000 loan, with a 4.5 per cent interest rate, to enable it to 
purchase certain capital equipment such as automatic gates, block signals 
and other equipment, and to upgrade 23 of its locomotives. No security 
for the loan is proposed and the lending banks are located in Paterson 
and Newark, New Jersey. 

The New Haven has filed two additional applications to the first 
filed with the I. C. C. by it in October of this year, to back up a 
$16,500,000 loan for the purchase of 60 diesel locomotives. The two 
new guaranty applications cover loans totaling $2 million to provide 
funds to centralize shops and purchase maintenance equipment. One 
and one-half million dollars would be used to centralize New Haven 
shops by eliminating the Readville, Mass. maintenance facility, add new 
diesel facilities at New Haven, close the Van Ness shop at New York, 
add locomotive and electric repair facilities at Stamford, eliminate the 
New Rochelle, N. Y. electric car facilities, and erect a new shop at 
Cedar Hill to support the present facility there. This loan would be 
unsecured, with interest not in excess of 5 per cent over a 15-year 
period. 

New Haven’s second application would cover a proposed $500,000 
loan to purchase maintenance of way equipment and machinery from 
the New England Car Company. This loan would be for a 6-year 
period, at 414 per cent, with the equipment as security. 









Motor Transportation 


By Wiuu1am J. Lippman, Editor 


Off-Route Passenger Service Recommended 


In one of his infrequent reports Examiner Bertram E. Stillwell, 
Assistant Chief of the Bureau of Operating Rights, recommended that 
motor common carriers of passengers over regular routes be allowed 
substantially the same freedom to render service to and from points 
within one airline mile of the highways composing their authorized 
service routes as is presently enjoyed by motor common carriers of 
freight. Writing in Docket MC-C-2077, In the Matter of Administrative 
Ruling No. 102, served November 10, 1958, Examiner Stillwell said, 
**Although Section 207(a), provides for the issuance of certificate to 
motor common carriers of passengers solely over regular routes, certainly 
it was not intended to preclude interpretation of a motor carrier’s cer- 
tificate in such a manner as to permit it to perform necessary off-route 
transportation reasonably incidental to regular-route operations ex- 
pressly authorized.’’ Referring to section (b) of Administrative Ruling 
84, announcing the so-called ‘‘one-mile’’ rule for carriers of freight, 
Examiner Stillwell concluded that ‘‘no distinction should be drawn in 
the interpretation of a certificate authorizing the transportation of 
passengers and one authorizing the transportation of property with 
respect to the permissible area of service which can be regarded as an 
adjunct to an authorized highway.’’ As in the case of property carriers, 
the bus operators should be allowed to serve ‘‘all of any establishment as 
a military reservation or private plant whose entrance is located within 
one mile of the highway composing its regular route if, operations 
beyond the one-mile limit are conducted over private roads.”’ 


Section 203 (b) (7a) Exemption Limited to Through Shipments 


Citing Kenney Extension—Air Freight, 61 M. C. C. 587, the Joint 
Board writing the report and recommended order in Docket 71452 (Sub- 
No. 2), W. C. Smith Extension—General Commodities, Prior or Subse- 
quent Air Movement, served November 7, 1958, declared that exempt 
motor transportation within the meaning of section 203(b)(7a) of the 
Interstate Commerce Act was ‘‘transportation, in the performance of a 
bona fide collection, delivery, or transfer service, of shipments received 
from or delivered to an air carrier as part of a continuous movement 
under a through bill of lading covering the line-haul movement by air 
as well as the collection, delivery or transfer service by motor carrier.’’ 
It concluded that, as ‘‘the traffic transported by applicant does not move 
under a through bill of lading covering both the line-haul air movement 
and the collection and delivery service . . . applicant’s proposed opera- 
tion is a connecting line service and is not an exempt operation within 
the meaning of section 203(b)(7a) of the act.’’ 

In Docket MC-115855 (Sub-No. 1), Menser Vanden Heuvel and 
Mildred Vanden Heuvel Extension—Bendix and Midway Airports, 
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decided October 30, 1958, the Commission, Division 1, found that ‘‘in 
view of the emergency character of the shipments here involved, which 
primarily are transported by an air carrier and are received from or 
delivered to an air carrier, and are moving on a through bill of lading 
as part of a continuous air movement, the considered service is incidental 
to transportation by air service, and, therefore partially exempt from 
regulation under the provisions of section 203(b) (7a) of the act. Appli- 
cations of a similar nature have been considered and dismissed in Graff 
Common Carrier Application, 48 M. C. C. 310, and in Michaud Common 
Carrier Application, 73 M. C. C. 677.”’ 


Interchange Agreement Wins Section 5a Approval 


The Commission, division 2, in Section 5a Application No. 65, 
National Motor Equipment Interchange—Agreement, decided October 
16, 1958, approved with insignificant changes the nationwide agreement 
between 335 motor carriers of property ‘‘relating to the organization 
and the procedures for the joint consideration, initiation, or establish- 
ment, and the adjustment from time to time, of the rate of compensation 
payable to the owner for the use of motor-vehicle equipment in inter- 
change service, and the rules and regulations relating thereto.’’ The 
Commission observed, ‘‘Trailer interchange is an effective method of 
improving service to the public. The reduction in handling saves time 
and expense, and reduces loss and damage. Insofar as the agreement 
promotes motor-vehicle interchange, it will benefit the shipping public 
and operate in furtherance of the national transportation policy.’’ 


Joint Through Rate Exceeding Aggregates Found Justified 


Admittedly, said the Commission, division 2, in its report in No. 
MC-C-2048, Brown Bridge Mills, Inc. v. Security Cartage Company, 
Inc., et al., decided October 20, 1958, ‘‘it is well settled that a through 
single-factor rate which exceeds the aggregate of intermediate rates is 
prima facie unreasonable. However, such a presumption may be re- 
butted.’’ The division found, ‘‘The evidence is convincing that the 
factor of $3.28 from Chicago to San Francisco was depressed and that, 
accordingly, the lower aggregate claimed by the complainant may not 
be used as a standard with which to measure the maximum reasonable- 
ness of the assailed rates. From the evidence presented, we are not 
persuaded that the assailed rates were unlawful as alleged.’’ Commis- 
sioner Rupert L. Murphy submitted a five-page dissenting opinion. 
‘‘This report constitutes a departure from a long line of precedent. In 
searching the record as well as published reports of the Commission I 
have found no support for the findings and conclusions reached,”’ said 
Commissioner Murphy. He pointed out, ‘‘The real departure here is 
not from the principle but from the degree of proof necessary to estab- 
lish a satisfactory rebuttal. Since the maintenance of a through rate in 
excess of a combination of locals is an anomaly which is contrary to 
sound principles of rate-making, the Commission has rejected as unsatis- 
factory anything less than the strongest kind of rebuttal evidence.’’ 
After citing and discussing several Commission decisions, he concludes, 
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‘these defendants, as the others before them, have failed to rebut the 
presumption, and the consistency of the precedent cases should remain 
unbroken. Analyzing the defendants’ evidence we see that it is woefully 
weak compared to what has been unsuccessfully submitted in rebuttal 
by prior defendants.’’ 

The general rule that a joint through rate exceeding the aggregate 
of intermediate rates between the same points over the same route is 
presumptively unjust and unreasonable to the extent that it exceeds 
such lower aggregate was followed by the Commission, division 3, in 
Docket MC-C-1909, Goodin Company v. Security Cartage Co., et al., 
decided October 21, 1958. 


Carrier Need Not Prove Reasonableness of Initial Rate 


**The statute does not place upon the respondent the burden of 
proving the justness and reasonableness of initial rates.’’ On this basis 
the proposed rates were found not shown to be unlawful by the Com- 
mission, division 2, in I & S M-11016, Malt Beverages—Golden, Colo., 
to Arizona, decided October 3, 1958, and by the Commission, division 3, 
in I & S M-11036, Beer, Empty Containers—Transport Service, Inc., 
decided October 7, 1958. In both reports it was observed that, while 
there was no convincing factual evidence to support a finding as to the 
compensativeness of the proposed rates, it was also true that there was 
no probative evidence to the contrary. 

In I & S M-11082, Commodity Rates—Atkinson Motor Freight 
Company, Inc., decided October 21, 1958, the Commission, division 2, 
observed that the protesting ‘‘Conference urges that the proposed rate 
is a reduced rate, and both it and the railroad protestants argue that 
the respondent has not sustained its burden of proof in that there is no 
showing that the proposed rate is compensatory.’’ The division dis- 
missed its objection, saying, ‘‘While the respondent failed to submit 
cost data, the record is clear that the increase in minimum weight would 
result in a substantial increase in the earnings.’’ 


Purchases Approved 


Upon the further hearing ordered by the Commission, division 4, 
in the prior report, 75 M. C. C. 55, for the receipt of evidence ‘‘ which 
would permit us to give consideration to, and make a proper determina- 
tion of, the question as to the effect which the proposed transaction will 
have upon adequate transportation service to the public, including, 
particularly, the effect upon competing carriers [25 ICC Pract Journal 
770],’’ Examiner Bruce W. Card in his report and recommended order 
in Docket MC-F-6199, Pacific Intermountain Express Co.—Control and 
Merger—Union Transfer Co., served November 10, 1958, recommended 
the approval of the proposed transaction. Said Examiner Card, ‘‘ While 
it is recognized as stated by the Commission, division 4, in the prior 
report in referring to McLean Trucking Co. v. U. 8., supra, that the 
question of whether the proposed transaction would result in the 
elimination of competition to such an extent that it may not properly 
be found to be consistent with the public interest and thus not relieve 
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the person (carrier) concerned from the provisions of the antitrust laws 
is here presented for consideration, as it is in other similar proceedings 
under section 5, it must also be borne in mind that the Congress speci- 
fically provided that, should a transaction be found to be consistent 
with the public interest, the antitrust laws which otherwise might apply 
to preclude the control or unification, would have no applicability. 
Although the Commission is not relieved from the necessity of consider- 
ing the effect of the transaction on competitors and the resulting general 
competitive situation from a national transportation policy standpoint, 
the policies of the antitrust laws must not nevertheless, as indicated in 
the decision of the court in the case cited, to the exclusion of all other 
pertinent factors, be allowed to override these factors for the purpose 
of merely preserving existing arrangements or competitive practices.’’ 

The Commission, division 4, approved the proposed acquisitions in 
Dockets MC-F-6859, Interstate Motor Freight System—Control—Prucka 
Transportation, Inc., decided October 20, 1958, and MC-F-6645, Contt- 
nental Transportation Lines, Inc_—Control—Motor Age Transit Lines, 
Inc., decided October 29, 1958. In the latter report the division said, 
“‘the transaction, if consummated, will directly result in compensatory 
benefits to the public by assuring the continuance on a stronger financial 
basis of a service which has been used extensively in the past. In the 
absence of concrete evidence indicating real harm to these protestants 
should the instant transaction be approved and consummated, it would 
be undesirable in the public interest to deprive shippers of this im- 
proved service.”’ 


Second Proviso Eligibility Established 


Relying on Bekins Van & Storage Co.—Registration Application, 
73 M. C. C. 466, wherein the Commission, division 1, found that ‘‘the 
operating arrangements which normally obtain between a household goods 
carrier and its booking agents do not denote such dominance of the agent 
by the principal as to indicate that they are under common control, 
and that participation by the agent, in that capacity, in its principal’s 
multiple-State operations does not serve to deprive it of the right to 
register its intrastate certificate,’’ the Commission, division 1, in Docket 
MC-99703 (Sub-No. 1), Central Freight Lines—Eligibility—Second 
Proviso, decided October 29, 1958, found the operations of the applicant 
not to be controlled or managed in a common interest with those of any 
other carrier and to be within the partial exemption of the second proviso 
of section 206(a)(1) of the Interstate Commerce Act. 


Application Denied for Want of Prosecution 


Examiner James C. Cheseldine patently recommended the denial 
of the application in No. MC-117554, Strupp Trucking Co., Inc., Common 
Carrier Application. He found that the applicant had failed to show 
that it was fit, willing and able ete.; as a matter of fact, applicant did 
not appear nor did anyone appear on its behalf at the hearing called 
to consider its application. 
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Concrete Pipe Found to be Within Heavy Hauler’s Authority 


In Docket MC-C-2150, Telischak Trucking, Inc. v. White Brothers 
Trucking Company, decided October 22, 1958, the Commission, division 
1, found, ‘‘the pipe was loaded and unloaded by means of a fork lift 
truck which is customarily supplied by defendant in handling this type 
of pipe, it being subject to damage if other methods are used. While 
utilization of fork lift trucks at their terminals by motor carriers whose 
authority is restricted against the transportation of commodities which 
require the use of special equipment is becoming common, it appears 
that use thereof under the circumstances here present is materially 
different. Defendant, unlike the general commodity carriers, did not 
use its fork lift merely for convenience and efficiency in terminal opera- 
tions, but rather supplied it for loading and unloading [its flatbed 
trailers] in lieu of and in the same manner as a crane or a winch truck. 
It was required to do so by shipper, and considering the size and nature 
of the pipe, we conclude that such shipper requirement was reasonable. 
We have often recognized that the required use of cranes, derricks, and 
winches or other hoisting machinery for loading, unloading, or both, are 
services which at least involve special handling. Defendant, moreover, 
is a specialist in pipe transportation both under its operating authority 
and from the standpoint of its principal business. In the circumstances, 
we conclude that the pipe here involved requires special handling, and 
is within defendant’s heavy-hauler authority.’’ 
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Water Transportation 
By Westey Rocrrs, Editor 


Paper—St. Francisville, La. to Chicago, Ill. 


Generally at issue is the proper interpretation of the rate making 
section of the Transportation Act passed this year. This section states 
that the rates of a carrier ‘‘shall not be held to a particular level to 
protect the traffic of any other mode of transportation’’ but this section 
is qualified by the proviso that the rates must conform to ‘‘the objectives 
of the National Transportation Policy’’ which means, among other things, 
they must be compensatory. 

Specifically at issue is whether a rate must meet the carriers ‘‘full 
cost’’ including overhead, to qualify as compensatory, or whether it need 
merely meet ‘‘ out-of-pocket costs’’ on a particular service. 


Yazoo Barge Line, Common Carrier Application 


Division 1, decided on September 30, 1958 that public convenience 
and necessity required operation by applicant as a common carrier by 
nonself-propelled vessels with the use of a separate towing vessel of 
general commodities between ports and points along the Yazoo river 
below and including Greenwood, Miss. 


1. C. C. No. 30744 American Barge Line Co., et al. vs. 
Alabama Great Southern Railroad Co., et al. 


The Commission has vacated and set aside its order of October 17 
in which it restricted the issues to be considered in the proceeding 
by modifying two previous orders, solely in obedience to a temporary 
restraining order of the federal district court, northern district of 
Alabama. 

By its two previous orders, the I. C. C., among other things, had 
reopened the proceedings for further oral hearing on all issues. 

In its instant order, the Commission said the court, on November 3, 
entered an order dissolving its aforementioned temporary restraining 
order issued October 14 in civil action No. 961, Arrow Transportation 
Co. et. al vs. United States et. al. No preliminary injunction was entered 
by the court, the Commission said. 

By instant order, the I. C. C. also cancelled an adjourned hearing 
in No. 30744, set December 16 before Examiner Marion L. Boat in 
Chicago, and reassigned the proceeding for further oral hearing on all 
issues December 1 at the Commission in Washington, D. C. before 
Examiner Boat. 

In No. 30744, the complainant barge lines had assailed railroad rates 
on ex-barge grain traffic. 


1 & S 7064—Newsprint—Calhoun, Tenn. to Houston, Texas 


Involved is the question whether the 1958 amendment adding Sec- 
tion 15a(3) to the Interstate Commerce Act is to be interpreted as 
superseding the provisions of Section 4 and past decisions of the Com- 
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mission thereunder, which hold that railroad rate reductions designed 
to meet water competition may be no lower than necessary to meet the 
competition and may not be so low as to destroy it. In this rail proposal 
the rail rate of 10.40 per net ton would produce exactly the same total 
charge as the present barge cost to the shipper. 

Six Texas newspapers protested in this case. Protests were filed 
by the Dallas Times Herald, The Dallas Morning News, The Fort Worth 
Star Telegram, The Waco News Tribune, and Times Herald, The Ameri- 
can Statesman of Austin, and The Times Publishing Company of 
Wichita Falls. Protests were also filed on behalf of the members of the 
American Waterways Operators and the Waterways Freight Bureau. 
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0. REGULATION * 
02. Federal Regulation 


02.1 National Transportation Policy 
02.12 Inherent Advantages 


02.12 Because of inherent advantages of water transportation, in- 
cluding low transportation charges, Commission has consistently found that 
shipping public is entitled to benefits of transportation by water even though 
rail and motor transportation are available. No reason appears here to 
warrant different conclusion. W-1110, Yazoo Barge Line, Com. Car. App., 
were SF , 9-30-58, Div. 1. 


02.2 Interstate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 Transportation of shipments in bona fide operations between 
points in same state, moving over authorized regular route through another 
state, or through authorized gateway point in another state to which carrier 
is authorized to transport given shipment from point in particular state, 
and from which it is authorized to transport same shipment to point in 
same state, constitutes transportation in interstate commerce. See 71 
M. C. C. 304, and 51 M. C. C. 175. MC-4483, Sub 5, Monson Dray Line, Inc., 
Ext.—Hager City, .... M. C. C. , 10-6-58, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
64.01 Semi-Processed Plants 


04.01 Transportation interstate by motor carrier of these commodities, 
hereinafter collectively called grain, is not subject to regulation by Com- 
mission, as they are agricultural commodities within meaning of sec. 
203 (b) (6) of Act. I & 8S 6901, Grain & Soybean Cake—N. Chattanooga to 
Augusta, .... I. C. C. , 10-9-58, Div. 2. 


05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 Despite fact that applicant intends to transport limited number 
of commodities, it proposes to hold itself out to serve public generally with 
respect thereto and does not intend to dedicate its equipment for exclusive 
use of each shipper served, conclusion of examiner that proposed service 
is that of common carrier is clearly correct. MC-116701, Seago, Inc., Cont. 
Car. App, .... B.C. C. , 9-30-58, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Transportation service which applicant plans to offer cannot be 
considered to be contract carrier service under definition in sec. 203(a) (15) 
of Act. While applicant is prepared to enter into contracts with five ship- 
pers of brick, he does not plan to assign motor vehicles to exclusive use of 
each shipper for continuing period of time, but would use them interchange- 
ably as need arose by each. Service which he proposes to offer is not 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Please see “Changes in Format of Certain I. C. C. Bound Volumes” at end 
of Index, regarding (1), (2) and (3), water-carrier and freight-forwarder decisions 
and (4) volume 295 I. C. C. series and future section 214 (Issuance of Securities) 
decisions in “Finance Reports” volumes of M. C. C. series. 
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designed to meet distinct needs of any particular shipper, but rather a 
service geared to meet needs of members of entire brick manufacturing 
industry in the area sought. Thus, type service which applicant proposes 
is common carriage. MC-118666, Sub 2, Andrew Smetanick Ext.—Clay 
Products, .... M. C. C. , 9-25-58, Div. 1. 


05.23 Number of Patrons 


05.23 If in final determination of conversion proceeding applicant is 
found to be contract carrier, its operation will be confined to service for 
supporting shippers herein. Under such circumstances applicant should 
not be precluded from rendering individualized and distinct service for both 
shippers, particularly since it is to their mutual benefit that applicant so 
serve them both. MC-50182, Sub 30, Central & Southern Truck Lines, Inc. 
Ext.—Peddler Service from Memphis, Tenn., 10-1-58, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 In 802 I. C. C. 87, Commission reaffirmed findings in prior deci- 
sions that it has jurisdiction to make administrative determinations re- 
specting lawfulness of charges on past motor-carrier shipments. Defendants’ 
motion to dismiss complaint on jurisdictional grounds is overruled. MO-O- 
2048, Brown Bridge Mills, Inc. v. Security Cartage Co., Inc., .... I. C. C. 

, 10-20-58, Div. 2. 

11.05 While Commission lacks authority to award reparation for 
damages sustained by payment of unlawful charges for motor-carrier trans- 
portation, that fact does not preclude it from making administrative deter- 
minations as to lawfulness of such rates on file with Commission as an aid 
to courts in actions pending before them. See 302 I. C. C. 87. Motion to 
dismiss is overruled. MC-O-1909, Goodin Co. v. Security Cartage Co., .... 

» » 10-21-58, Div. 3. 


13. Pleading 
13.2 Applications 


13.22 Franchises 


13.22 Scope or content of an application is generally governed by 
application itself together with any properly accepted amendments submitted 
by applicant. It is not affected by contents of applicant’s brief. MOC-111545, 
Subs 18 & 20, Home Transp. Co., Inc., Ext.—Machinery, .... M. C. C. 
9-24-58, Div. 1. 


13.7 Amendments 
18.70 Generally 
13.70 Commission is not bound by any restriction or amendment 
which achieves results inconsistent with public interest and practicable and 


effective regulation. Compare 53 M. C. C. 255. MOC-114502, Sub 2, Chas. 
D. Evans Ext.—5 States, 9-24-58, Div. 1. 


14. Process & Notice 


14.2. Upon Applications 
14.20 Generally 


14.20 Despite very close relationship between commodities for which 
need has been shown and those sought in application, it is possible that 
other members of public who relied upon notice as published in Federal 
Register may be prejudiced by lack of proper notice of authority actually 
granted herein. In circumstances, Commission shall republish in Federal 
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Register authority for which need has been shown and shall withhold issu- 
ance of certificate as explained hereinafter until elapse of thirty (30) days 
from date of such republication, during which time any interested party 
may file an appropriate petition, for further hearing. Compare 69 M. C. C. 
427, and 73 M. C. C. 327. MC-11366, Sub 2, Andrew Smetanick Ext.— 
Clay Products, .... ; oe , 9-25-58, Div. 1. 


15. Parties 


15.1 Proper Parties 


15.16 Protestants 


15.16 Welch did not give 10 days notice of intent to protest as re- 
quired by Rule 1.241(c) since it only informed its counsel of intent to 
protest nine days before hearing. While counsel handed applicant’s counsel 
notice of protest same day, it is clear that Welch cannot be considered proper 
party since its notice was not ‘“‘dispatched so as to reach applicant’s repre- 
sentative’ or applicant in time. However, evidence adduced by Welch as 
witness of protestants has been considered. MC-1160, Sub 4, Wagman 
Transfer Corp. Ext.—New Haven, Conn. & Other Points, 10-22-58, Div. 1. 


15.9 Default or Failure to Appear 
15.98 Protestants 


15.98 It is noted that protesting bureau failed to support its protest 
by filing statement on modified procedure. Bureaus operating under sec. 5a 
agreements have been cautioned in the past for failing to submit evidence in 
support of their protests. This practice, if followed, could conceivably tend 
to hamper individual carrier in exercising its free and unrestrained right to 
take independent action guaranteed by paragraph 6 of sec. 5a of Act. 
{ & S M-10892, Foodstuffs, Chemicals—Central Territory, .... I. C. C. 

, 10-21-58, Div. 3. 


16. Proof 


16.0 Generally 
16.01 Source 


16.01 General proposition that carrier’s records are accurate and that 
shipper’s records are not, or that carrier’s records are more likely to be 
accurate than those of shipper cannot be accepted. MC-59680, Sub 117, 
Strickland Transp. Co., Inc. Ext.—La. Routes, .... M. C. C. , 10-14-58, 
Commission. 


16.2 Burden of Proof 
16.23 I & S Proceedings 


16.23 Statute does not place upon respondent burden of proving just- 
ness and reasonableness of initial rates. I & S M-11036, Beer, Empty 
Containers—Transport Service, Inc., .... I. C. C. ...., 10-7-58, Div. 3. 

To Same Effect: 


I & S M-10873, Dump Truck Bodies, Spreaders, etc., from Galion, Ohio, 
i. C. o. , 9-19-58, Div. 2. 


16. 23 Statute does not place upon respondent burden of proving just- 


ness and reasonableness of initial rates. I & S M-11016, Malt Beverages— 
Golden, Colo. to Ariz., .... I. C. C. , 10-3-58, Div. 2. 


16.3 Official Notice 
16.33 Public Records 
16.33 Commission may take official notice of outstanding operating 
authorities, (see 68 M. C. C. 237, 243), but may not presume, in absence of 
proof, that a carrier is providing complete and satisfactory service under 


such authority. MC-F-6185, Transamerican ag Lines, Inc.—Control & 
Merger—Cumberland Motor Exp. Corp., .... M. C. C. , 9-26-58, Div. 4. 
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16.34 Commission Proceedings 


16.34 Commission may take judicial notice of prior decisions. MC-F- 
6185, Transamerican Freight Lines, Inc.—Control & Merger—Cumberland 
Motor Exp. Corp., .... M. C. C. , 9-26-58, Div. 4. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Respondent’s opening statement consists of facts and figures 
purporting to show compensativeness of proposed rates, and was attested 
to by its attorney, who failed to qualify himself as having knowledge of 
operations and expenses of proponent carrier. Motion to strike is granted. 
General Practice Rule 1.50. I & S M-11016, Malt Beverages—Golden, Colo. 
oo Se, .... &L & G. 10-3-58, Div. 2. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Protestants move to strike respondent’s assertion that proposed 
rates are compensatory, on ground that statement is not supported by under- 
lying data. Objection is directed to weight to be given to respondent’s 
statement rather than to its admissibility, and motion is overruled. I &S 
M-11036, Beer, Empty Containers—Transport Service, Inc., .... I. C. C. 

, 10-7-58, Div. 3. 

16.80 No prejudicial error found in board’s refusal to admit in evi- 
dence applicant’s exhibit which attempted to show that there are users of 
caustic soda at 60 points in northern N. J. This exhibit was result of survey 
made by shipper’s sales staff and while it possibly could have been received 
for limited purpose of indicating that area was not devoid of potential custom- 
ers, this, even if established would have little or no probative value in 
establishing need for proposed service in absence of other persuasive evi- 
dence of record. MC-109136, Sub 15, Oriole Term. & Transp. Co. Ext.— 
Edgewood, Md., .... M. C. C. , 9-18-58, Div. 1. 

16.81 Damages 

16.81 Verified statements of complainants or their predecessors, and 

of intervener, that they paid and bore assailed charges are adequate support 


for findings herein to that effect. va 32289, Virginia-Carolina Chemical 
Corp. v. Alabama G. S. R. Co., .... I. C. C. , 9-24-58, Div. 2. 


17. ‘Needie 


17.4 Reception of Evidence 
17.42 Objection 


17.42 In view of limited purpose of oral hearing, examiner correctly 
sustained objection to cross-examination concerning terms and conditions 
of contract in prior case. MOC-F-6487, Navajo Freight Lines, Inc.—Pur.— 
Arizona-Nevada Exp., .... M. C. C. , 19-21-58, Div. 4. 


17.43 Rulings 

17.43 Protestants had ample opportunity at original hearing to cross- 
examine applicant on amounts shown on his financial statement, and exami- 
ner’s ruling prohibiting cross-examination at further hearing was not im- 


proper in circumstances. MC-114157, Sub 2, C. L. Nance Ext.—Lumber, 
9-24-58, Div. 1. 


18. Decisions 


18.3 Exceptions 
18.32 Form and Content 


18.32 While petition for reconsideration is pending in case referred 
to, citation of report in support of stated principle, which is well settled, 
was proper. Motion to strike is overruled. MC-C-2048, Brown Bridge 
Mills, Inc. v. Security Cartage Co., Inc., .... I. C. C. , 10-20-58, Div. 2. 
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18.32 Although exceptions are not in prescribed form, sec. 1.96(a) of 
General Practice Rules, they are brief and indicate protestant’s objections 
to examiner’s conclusion. They will be considered with admonition that 
rules should in all instances be observed. MC-107128, Sub 9, Fast Freight, 
Inc. Ext.—4 Origins, 9-24-58, Div. 1. 


18.33 Replies 


18.33 Ample time was accorded applicants in which to file exceptions, 
and Commission cannot condone their efforts now to circumvent proper 
procedure by using reply as vehicle for submitting exceptions. Accordingly, 
protestants’ motions will be granted to the extent that all portions of appli- 
cants’ reply which constitute exceptions to the order recommended by the 
examiner will not be considered in disposition of this proceeding. MC-14748, 
Sub 17, E. L. Powell & Sons Trucking Co., Ext.—Ariz., .... M. C. pe 
9-30-58, Div. 1. 


18.33 Defendants filed motions to strike certain statements in com- 
plainants’ reply to defendants’ exceptions to proposed report of examiner, 
on ground that they are not responsive to exceptions. Statements note what 
complainants consider are omissions and errors in report proposed by 
examiner. While these alleged errors were considered in preparation of final 
report herein, we will not consider statements which are in effect exceptions 
to findings or conclusions of examiner. Motions are overruled. No. 82289, 
Virginia-Carolina Chemical Corp. v. Alabama G. S. R. Co., ....1.C.C. ...., 
9-24-58, Div. 2. 


18.9 Compliance with Decisions 
18.91 Payment of Damages 
18.91 There has been no showing that substantial delay was caused 
by dilatory tactics of complainants. Monies have been collected and re- 
tained by defendants during reparation periods. No sound reason appears 
for denial of interest on principal amounts of reparation due. No. 32289, 
Virginia-Carolina Chemical Corp. v. Alabama G. S. R. Co., .... I. C. C. 


, 9-24-58, Div. 2. 
2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.06 Restriction Upon Duration 


20.06 Applicant’s services are desired for use Only on standby basis 
in event aircraft flights are cancelled or delayed because of adverse weather, 
including summer storms and fog, strikes, equipment failure, inability to 
land on time, or like circumstances. Such authority should not be restricted 
seasonally, since it is clear that many causes other than adverse winter 
weather conditions may give rise to need for this service, and that no other 
method of meeting that need, either through other carriers or other forms 
of transportation, appears to be available. Accordingly, authority should 
be granted without seasonal restriction. MC-112750, Sub 24, Armored 
Carrier Corp. Ext.—Boston, Mass. & New York, N. Y., 9-29-58, Div. 1. 


20.06 Proceeding under sec. 212(c) of Act is presently pending to 
determine whether applicant’s operations under its outstanding permits are 
those of contract or common carrier. In these circumstances, it would be 
inappropriate at this time to issue permanent authority herein, and, in 
accordance with recent handling of other contract-carrier applications, find- 
ings will authorize only grant of interim authority. MC-108678, Sub 14, 
Liquid Transport Corp. Ext.—5 States, .... M. C. C. , 9-29-58, Div. 1. 
20.09 Restriction Upon Equipment 


20.09 At hearing, applicant amended application to transportation to 
be performed ‘‘on trailers with specially constructed front and side rails.” 
Imposition of this restriction would serve no useful purpose, is unnecessary, 


and will not be made. MC-114502, Sub 2, Chas. D. Evans Ext.—5 States, 
9-24-58, Div. 1. 
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20.1 When Interstate Franchise Required 
20.18 Intrastate Operations 


20.13 It is clear that shipments from Savannah to points in Ga., or 
from Charleston, Chester and Roebuck to points in S. Car., will not move 
in interstate or foreign commerce; and accordingly, this portion of appli- 
cation will be denied. MC-114552, Sub 8, A. D. Senn, Ext.—Lumber. 
9-26-58, Div. 1 


20.3 Conflicting Applications 


20.31 Priority 


20.31 Applicant has not demonstrated that any real need exists for 
proposed operation over and above service that has recently been authorized 
to another motor carrier. MC-87514, Sub 18, Nicholas Tuso, Jr., Ext.— 
Petroleum Coke, in Bulk, .... M. C. C. ...., 9-25-58, Div. 1. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 Past interpretative decisions of Commission, handed down since 
considered authority was issued, have tended to make machinery authority 
held by applicant inappropriate, for it no longer authorizes transportation 
cf many articles dealt in by such shippers. These articles, although within 
academic definition of the term, have names, characteristics, and uses of 
their own and may not be any longer transported under authority to trans- 
port machinery. Thus, through no fault of applicant, its machinery 
authority has become less broad than originally contemplated. In circum- 
stances, Commission is justified in examining records in two proceedings 
which resulted in issuance of subject machinery authority. Compare 52 
M. C. C. 391, and 68 M. C. C. 269. MC-111545, Subs 18 & 20, Home Transp. 
Co., Inc. Ext.—Machinery, .... M. C. C. ...., 9-24-58, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Those portions of applicant’s existing authority which are dupli- 
cative in toto shall be required to be surrendered. As to remainder, clause 
will be imposed to preclude creation of duplicating operating rights. 
MC-111545, Subs 18 & 20, Home Transp. Co., Inc. Ext.—Machinery, .... 
M. C. C. ...., 9-24-68, Div. 1. 


21.02 In certain cases special circumstances have been found to war- 
rant holding by applicant of authority as both common and contract carrier. 
See 72 M. C. C. 486, 74 M. C. C. 725. 


Under Act Commission has authority, at the time of issuance and from 
time to time thereafter to attach certain reasonable terms, conditions, and 
limitations to permit, which includes right to restrict permit as may be 
necessary to assure future operations by applicant and Advance, under dual 
authority, will not conflict with public interest and National Transportation 
Policy. MC-17227, Sub 8, Lindner Bros. Trucking, Inc. Ext.—Groceries, 
veces Be Se Be wesc ee ae, SB 


21.02 Any duplication of authority granted herein to operate over 
same route shall not be construed as constituting more than single operating 
right. MC-4483, Sub 5, Monson Dray Line, Inc. Ext.—Hager City, .... 
M. C. C. ...., 10-6-58, Div. 1. 


21.02 To prevent duplication of authority, with that held by applicant 
in MC-114552, authority granted herein will be conditioned upon cancella- 
tion of applicant’s certificate in that proceeding. MC-114552, Sub 3, A. D. 
Senn, Ext.—Lumber, 9-26-58, Div. 1. 
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21.2 Dual Operations 
21.21 Public & Private 


21.21 With creation of separate entity to conduct transportation busi- 
ness, there is no occasion for imposing conditions contained in findings in 
prior report designed to insure that private and for-hire activities are con- 
ducted separately. MC-117087, Norris Kitson, (Now reentitled River Trans- 
port, Inc.) Com. Car. App., 10-22-58, Div. 1. 


21.22 Common & Contract 


21.22 Territory to be traversed and commodity to be transported by 
applicant are different from commodities and territory authorized in certi- 
ficate MC-55640. Therefore no opportunity for engaging in any discrimina- 
tory or undesirable practices, against which sec. 210 of Act is aimed, will 
result from grant of instant authority, and approval of dual operations in 
this proceeding is warranted. MC-109136, Sub 15, Oriole Term. & Transp. 
Co. Ext.—Edgewood, Md., 2. ee 18- 58, Div. 1. 


21.4 yon of Authority 
21.40 Generally 


21.40 Operation over route through Wis. to Red Wing, thence over 
Minn. Hwy. 58 to Zumbrota, and thence over Minn. Hwy. 60 to Faribault, 
performed openly and in belief that such operation through Zumbrota is 
authorized, should be discontinued immediately for Zumbrota is not point 
of service authorized on both Faribault-Theilman and Zumbrota-Red Wing 
routes. See 52 M. C. C. 248. MC-4483, Sub 5, Monson Dray Line, Inc. Ext. 
—Hager City, .... M. C. C. ...., 10-6-58, Div. 1. 


21.40 Interchange is service connected with transportation, and where 
earrier is not authorized under its certificate to serve a point over a given 
route, it cannot interchange traffic with other carriers at that point which 
bas moved or is being proposed to move over that route. See 27 M. C. C. 
585,591. MC-F-6185, Transamerican Freight Lines, Inc.—Control & Merger 
—Cumberland Motor Exp. Corp., .... M. C. C. ...., 9-26-58, Div. 4. 


21.42 Restrictions 


21.42 In view of nature of operations herein proposed, provided in 
findings herein that should applicant’s operations be determined to be those 
of common carrier in pending conversion proceeding, ‘“‘no-tacking”’ provision 
will be imposed in any certificate to be issued. MC-50132, Sub 30, Central 
& Southern Truck Lines, Inc. Ext.—Peddler Service from Memphis, Tenn., 
10-1-58, Div. 1. 


21.42 It has not been Commission’s practice generally to restrict grant 
of authority against tacking of operating rights unless there is valid reason 
for so doing. Most common and one of most important reasons for so re- 
stricting an operating authority is to limit proposed operation against service 
to points or area where need therefor has not been shown. Here, however, 
it does not appear necessary to impose limitations to extent advanced by 
protestants. MC-2638, Sub 87, Garrett Freightlines, Inc., Ext.—N. Mex. 
Points, 9-29-58, Div. 1. 


21.5 Points Authorized 
21.51 “To or From” Restrictions 


21.51 Application as filed seeks authority restricted to movements be- 
tween “refining, mixing, and blending points” and ‘‘construction points.” 
Commission does not favor imposition of restrictions of this kind upon 
operating authorities since they are ambiguous and difficult of interpretation. 
68 M. C. C. 14. Accordingly, authority granted herein will not be made 
subject to such limitations. Compare 322 U. S. 1. MC-115528, Sub 20, 
Clark Tank Lines Co., Ext.—Road Oil, 9-24-58, Div. 1. 
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21.54 Specified Plants 


21.54 In view of fact that plant-site restrictions are generally not 
desirable and have not been shown justified herein, such restriction will not 
be imposed here. 47 M. C. C. 69. MC-118255, Sub 2, Milk Transport, Inc. 
Ext.—Wax, 9-24-58, Div. 1. 


21.57 Commercial Zone Formula 


21.57 Since population of Duluth in last decennial census exceeded 
100,000, and since Superior is within five miles of corporate limits of Duluth, 
protestants have concomitant authority to transport salt from Superior. 
See 46 M. C. C. 665. MC-108449, Sub 54, Indianhead Truck Line, Inc. Ext. 
—Superior, Wis., 10-10-58, Div. 1. 


21.57 Corporate limits of Quinton and Dearfield Street are 10 air-miles 
apart, and consequently since these towns have a population of less than 
1,000, their respective commercial zones would extend only two miles from 
their corporate limits. MC-60612, Sub 9, Samuel Tischler Ext.—N. J. 
Counties, .... M.C. C. ...., 9-24-58, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Chester is embraced within commercial zone of Philadelphia as 
defined in 17 M. C. C. 533. MC-F-6868, A B C Exp. Co.—Pur.—Hyman 
Kahn, 10-17-58, Div. 4. 


21.59 Authority to serve Minneapolis carries with it authority to serve 
St. Paul by virtue of the fact that latter point is within commercial zone 
of former. MC-113255, Sub 2, Milk Transport, Inc. Ext.—Wax, 9-24-58, 
Div. 1. 


21.59 Authority to serve Minneapolis also includes Hopkins. See 
48 M. C. C. 441, 453. Specific authority, therefore, to serve Hopkins is not 
necessary. MC-111717, Sub 15, Tractor Transport, Inc. Ext.—Tractors, . 
M. C. C. ...., 9-24-58, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Authority to transport iron and steel articles includes authority 
to transport, on return movement, skids, pallets, or containers used for 
transportation of such articles. 61 M. C. C. 209 and 66 M. C. 3 36. T&S 
M-110538, Reels, Wire Carrying—Contract Carriers, Inc., .... I. C. C. ...., 
9-24-58, Div. 3. 


21.72 Amendment was proposed by applicant at hearing to restrict 
proposed service against transportation of commodities which because of 
size or weight require use of special equipment, on strength of which certain 
motor carriers withdrew from hearing; however, except in special or unusual 
circumstances where there is definite showing of necessity therefor, exception 
of this character should not be imposed in grant of authority to transport 
products of particular shipper. No such circumstances are shown to be 
present here. Inclusion of such restriction might serve in future as barrier 
to applicant’s performance of complete service for supporting shipper and 
could lead to filing of successive applications for appropriate authority as 
shipper develops new products. Accordingly, authority hereinafter granted 
will not be so restricted. MC-111717, Sub 15, Tractor Transport, Inc. Ext. 
—Tractors, .... M. C. C. ...., 9-24-58, Div. 1 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 There has been shown no need for transportation of mobile 
homes in initial movements. Authority granted will be limited accordingly 
to secondary movements. MC-1170384, A. E. Olsen Com. Car. App., 9-25-58, 
Div. 1. 
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21.77 Auxiliary & Supplemental Rail Service 


21.77 Applicant’s presently-held certificates authorizing interstate 
operations in La. do not restrict its service to transportation of shipments 
having prior or subsequent movement by rail. In absence of such restriction, 
applicant may transport traffic having prior or subsequent movement by air. 


Usual auxiliary or supplemental service conditions (subject to any key- 
point restriction) are intended to authorize all motor movements in trans- 
portation of available traffic, at rail rates and on rail bills of lading, which 
could otherwise move over lines of railroad. See 41 M. C. C. 721. Fact 
that railroad is not shown specifically to have transported shipments having 
prior or subsequent air movements is not significant under facts disclosed 
herein, inasmuch as railroad holds itself out, and is, in fact, under a duty, 
1o transport such shipments when proffered over route to which instant 
minor extension is in reality appurtenant. MC-30319, Sub 81, Southern 
Pac. Transport Co. Ext.—North Bend, La., 10-21-58, Div. 1. 


21.77 Evidence shows need for service which is auxiliary to and sup- 
plemental of rail service of railroad (Southern Pacific) between involved 
points, and authority granted herein will be subject to same conditions as 
apply to routes to which routes herein granted are appurtenant. MC-30319, 
Sub 84, Southern Pac. Transport Co. Ext.—Alternate Route, .... M. C. C. 

, 10-21-58, Div. 1. 


21.78 Substituted Service 


21.78 Since authority to be granted authorizes operation over route 
only seven miles in length which can be practicably used only in conjunction 
with certain of applicant’s presently authorized routes, service over which 
is restricted by inclusion of certain key-point restrictions, imposition of 
key-point restrictions is not necessary. MC-30819, Sub 81, Southern Pac. 
Transport Co. Ext.—North Bend, La., 10-21-58, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.01 Interpretation 


22.01 “Contractor’s equipment and supplies’’ authorized transportation 
enly of those forms of equipment and supplies which are at time of move- 
ment intended for use by a contractor, 62 M. C. C. 586, and it does not 
include materials going into a construction project such as pipe and pumps 
which become part of a pipeline. 52 M. C. C. 368. MOC-14742, Sub 17, 
FE. L. Powell & Sons Trucking Co. Ext.—Ariz., .... M. C. C. , 9-30-58, 
bev. 4. 


22.01 Distinction between grants of authority to transport products 
in their natural state versus authority to haul manufactured articles made 
therefrom has continuously been drawn in interpreting commodity descrip- 
tions of this character, and in this instance distinction between ‘‘agricultural 
commodities” and ‘“‘canned goods” is so obvious that little weight, if any, 
can be attributed to applicant’s operations under any so-called color of ‘opens 
MC-60612, Sub 9, Samuel Tischler Ext.—N. J. Counties, .. C. 

9-24-58, Div. 1. 


eens 


22.1 Products of Agriculture 


22.10 Generally 


22.10 Term “agricultural commodities” in certificate has been in- 
terpreted to embrace same commodities as are within partial exemption 
provided by sec. 203(b)(6) of Act. 61M. C. C. 808 and 43 M. C. C. 787, 
789. MC-60612, Sub 9, Samuel Tischler Ext.—N. J. Counties, .... M. C. C. 

, 9-24-58, Div. 1. 
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22.5 Semi-Processed Material 
22.53 Vegetable & Animal Oils & Grease 


22.53 Description, animal oils and vegetable oils and blends thereof, 
does not cover products thereof described by shippers. MC-101126, Subs 
89 & 91, Stillpass Transit Co., Inc. Ext.—Acids & Chemicals, Ohio to Ind., 

M. C. , 9-25-58, Div.  @ 

22.54 Industrial Chemicals & Acids 


22.54 York was granted authority to transport acids and chemicals 
which do not include authority to transport liquid wax and York therefore 
has no interest in this proceeding. MC-113255, Sub 2, Milk Transport, Inc. 
Ext.—Wakx, 9-24-58, Div. 1. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 Word “preserved,” as applied to foodstuffs, contemplates proc- 
essing of commodity by cooking, pickling, seasoning, or addition of pre- 
servative, which processing results in permanent physical change in com- 
modity designed to prevent or retard deterioration for extended periods 
of time at normal temperatures. Word “preserved” may not properly be 
used to describe fresh foods which, without change from their natural state, 
have been chilled or frozen and which will deteriorate rapidly in absence 
of strict temperature control. See 54 M. C. C. 733, 735. Since foods 
involved herein have not been processed in any manner other than by 
freezing, transportation thereof by applicant under its authority embracing 
“preserved foodstuffs,’”’ has been performed without proper authority and 
should be discontinued until appropriate authority therefor is obtained. 
MO-41404, Sub 14, Argo Collier Truck Lines Corp. Ext.—Frozen Bakery 
Products, 9-29-58, Div. 1. 


22.82 Generic description ‘‘canned goods” refers to “manufactured 
products” of agricultural commodities and as such are not within exemption. 
See 76 S. Ct. 574. MC-60612, Sub 9, Samuel Tischler Ext.—N. J. Counties, 
ee. , 9-24-58, Div. 1. 


22.88 Upon learning that Commission’s interpretation of term “gro- 
ceries” in 61 M. C. C. 311, excluded soap and soap products, applicant filed 
instant application. MC-106095, Sub 3, Dan’s Motor Lines, Inc. Ext.— 
Soap Products, .... M. C. C. , 9-24-58, Div. 1. 


23. Qualification of Applicant & Providence of Operation 
23.0 Generally 


23.01 Substitutions 


23.01 Although present record in this proceeding contains no evidence 
as to fitness and ability of River Transport, joint petition filed by it and 
Kitson indicates that it is in sound financial condition, having net worth 
of approximately $25,000; and no reason appears for questioning corpora- 
tion’s fitness and ability properly to conduct operations authorized in the 
prior report. It will be found fit herein subject to right of any party 
prejudiced by that finding to petition for further hearing under Commission’s 
rules. MO-117087, Norris Kitson (now reentitled River Transport, Inc.) 
Com. Car. App., 10-22-58, Div. 1. 

23.05 Previous Experience 


23.05 Record shows that although applicant’s present capital is limited, 
one of its stockholders is able and willing to furnish additional funds as 
needed, and one officer has had many years experience in barge transporta- 
tion. Moreover, every new operation is liable to failure, but that fact alone 
does not warrant denial of requested authority. In view of these facts, and 
limited territory to be served, it appears that applicant has proved its fitness 
te conduct proposed operation. W-1110, Yazoo Barge Line Com. Car. App., 

oe , 9-30-58, Div. 1. 
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23.1. Financial Condition 
23.10 Proof, Requisite 


23.10 Imposition of fines and collection thereof is not within Com- 
mission’s jurisdiction. Moreover, record indicates that portion of fines 
assessed against applicant have been paid, and there is no evidence that he 
is unable to pay the balance. MC-114157, Sub 2, C. L. Nance Ext.—Lumber, 
9-24-58, Div. 1. 


23.2 Providence of Operation 


23.20 Generally 


23.20 Proposed operation if limited would not be profitable and would 
thus not be responsive to demonstrated public need. Restriction against 
tacking will not be imposed. MC-4483, Sub 5, Monson Dray Line, Inc. Ext. 
—Hager City, .... M. C. C. ...., 10-6-58, Div. 1. 


23.3 Facilities & Equipment 
23.30 Generally 


23.30 Applicant has desired mechanically refrigerated equipment 
available, is in position to accept L.T.L. shipments of oleomargarine tendered 
to it, and will enter into continuing contract with shipper. MC-11620, Sub 
23, George Busse Ext.—Oleomargarine, 9-24-58, Div. 1. 


23.30 Lease arrangement has appearance of subterfuge on part of 
applicant to evade regulation, and applicant and shipper are admonished to 
review arrangement between them and to discontinue unauthorized opera- 
tions, if any, until appropriate authority is obtained therefor. See 44 
M. C. C. 45, and cases cited therein. MC-116795, L. G. Willman Cont. Car. 
App, .... B.C. ©. 2.5 9-80-68, Div. 1. 


23.4 Relations with Other Carriers 
23.42 Sec. 5(2) Approval Necessary 


23.42 Authority to be granted herein will not be conditioned upon 
obtaining approval of common control through filing of sec. 5 application. 
356 U. S. 412. However, fact that applicant is controlled by persons in 
control of another interstate carrier is material and important in this pro- 
seeding, since Commission must, before granting any authority to new 
corporation such as applicant, determine that it is fit, willing, and able prop- 
erly to perform proposed operations and to conform to Commission’s rules 
and regulations. MC-116360, Sub 1, Missouri, Kan. & Okla. Lines, Inc. Com. 
Car. App., .... M. C. C. ...., 10-23-58, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Unauthorized operations that may have been performed by 
applicant because of its incorrect interpretation of its operating authority 
where, as here, such authority has been clearly defined cannot be considered. 
MO-111545, Subs 18 & 20, Home Transp. Co., Inc. Ext.—Machinery, 

M. C. C. ...., 9-24-58, Div. 1. 


23.61 Extenuating Facts 


23.61 Although unauthorized, applicant’s past service has been satis- 
factory. Supporting shippers should continue to have available such 
facilities as are necessary to enable them to continue to serve their customers. 
Commission decision here is not to be interpreted as condonation of appli- 
cant’s past unauthorized operations, but public interest is of paramount 
importance and clearly requires grant of authority sought in this proceeding. 
MC-41404, Sub 14, Argo Collier Truck Lines Corp. Ext.—Frozen Bakery 
Products, 9-29-58, Div. 1. 





DECEMBER, 1958 





23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Burden of establishing fitness rests with applicant in both 
proceedings under secs. 5 and 207, respectively. MC-F-5816, H. D. Gorman 
—Control: Chicago Exp., Inc.—Pur.(Por.)—Whippet Motor Lines Corp. 
-.-. M.C.C. ...., 10-14-58, Commission. 


23.70 Although applicant’s past record leaves great deal to be desired, 
we agree with examiner that circumstances are insufficient to protray appli- 
cant as continuing or flagrant violator, and conclude that his past violations 
should not be construed as bar to grant of authority herein. Applicant is 
admonished, however, that he is expected to continue to conduct his future 
operations in accordance with Act and Commission’s rules and regulation 
thereunder. MC-114157, Sub 2, C. L. Nance Ext.—Lumber, 9-24-58, Div. 1. 


23.71 Safety 


23.71 There is no inflexible formula which must be followed in making 
determination of fitness, and each case must be decided on facts presented, 
consideration being given to such factors as nature and extent of past 
violations, effect thereof upon regulation, mitigating circumstances, and 
whether carrier’s past conduct represents flagrant and persistent disregard 
of provisions of Act. 53 M. C. C. 737. MC-F-5816, H. D. Gorman—Control: 
Chicago Exp. Inc.—Pur. (Por.)—Whippet Motor Lines Corp., .... M. C. C. 

.-, 10-14-58, Commission. 


23.71 At least on some occasions, and not at some remote inspection 
station but at applicant’s own Kansas City terminal, safety inspections of 
equipment are effected by same driver used from origin to destination under 
interchange arrangements. This latter facet of its operations is patently 
contrary to 74 M. C. C. 167, 178, where in discussing sec. 207.4(c) of 
appendix B to Lease and Interchange of Vehicles by Motor Carriers, 68 
M. C. C. 553, Commission stated ‘“* . . . the person making the inspection 
at the interline point should not be in any material way connected with, or 
Owe allegiance to, the owner of the equipment.” MC-14742, Sub 17, E. 
L. Powell & Sons Trucking Co. Ext.—Ariz., .... M. C. C. ...., 9-30-58, 
Div. 1. 


23.9 Brokers 
23.91 Independence 


23.91 As seen, Foreman Brokerage Company would not solicit traffic 
in Forwarding’s territory without first offering same to Forwarding, and it 
would not solicit traffic in Hoover’s territory, except on its behalf. Such 
proposal cannot be reconciled with duty of broker of exercising an indepen- 
dent and unrestrained judgment in awarding of traffic to carriers. 65 M. C. C. 
257, 299, 300; 64 M. C. C. 751, 754; and 61 M. C. C. 353. MC-F-6690, 
Hoover Motor Exp. Co., Inc.—Control & Merger—Indianapolis Fdwg. Co., 

. M.-C. C. ...., 9-29-58, Div. 4. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 In application for certificate of public convenience and necessity, 
it is incumbent upon applicant to demonstrate that existing carriers cannot, 
or will not, provide required service. This applicant has failed to do here. 
MC-7156, Sub 1, A. M. Bartzat, Ext.—Reinforcing Steel, .... M.C.C....., 
9-25-58, Div. 1. 


24.01 While inquiries have been received at Ponca City with respect to 
possible movements of commodity to numerous specified points in Minn., 
such is not adequate basis to sustain grant of authority thereto or to extent 


sought herein. MC-112822, Sub 14, Earl Bray, Inc. Ext.—Liquid Dairy 
Wax, 9-25-58, Div 1. 
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24.01 General complaints of inadequate service are not sufficient to 
justify grant of authority in area already served. MC-114004, Sub 15, 
Chandler Trailer Convoy, Inc. Ext.—Kearney, Neb., 9-25-58, Div. 1. 


24.01 Convenience of single-line direct service and favorable rates 
although they may be highly desirable, do not of themselves constitute 
need for another interstate motor carrier with authority to serve considered 
points. MC-110161, Sub 1, H. A. & Faye Kemp Ext.—Cotton Denim, 
«eee Mee Us Ge ces cp BOeEwe, ane. 1. 


24.01 Although shipper’s witness indicated points named were rep- 
resentative of many others, Commission cannot conclude on basis of this 
evidence that broader territorial authority is required. MC-108678, Sub 
14, Liquid Transport Corp. Ext.—5 States, .... M. C. C. .+, 9-29-58, 
Div. a 


24.01 In proceedings of this nature, it is incumbent upon each 
applicant affirmatively to show real and substantial need for proposed service, 
and also that existing carriers are unable or unwilling to meet such need. 
MC-103993, Sub 106, Morgan Drive-Away, Inc. Ext.—Corona, Calif., Ke 
M. C. C. .... 9-24-58, Div. 1. 


24.01 While it may be that applicant’s proposed operation would 
result in an added convenience for some of supporting shippers, this advan- 
tage standing alone is not sufficient to support grant of additional authority 
in area already adequately served. MC-72285, Sub 9, Motor Transport Co. 
Ext.—Watertown, Wis., 9-24-58, Div. 1. 


24.01 There is now service available to this shipper, and while 
Morgan and National, in order to meet their burden of showing that existing 
service was inadequate at time their applications were heard, had only 
to show that there was no service available, applicant, some five months 
later, must demonstrate that service now existing, which was authorized 
specifically to meet this shipper’s needs, is still inadequate. MC-115080, 
Sub 8, Wm. Perkins Ext.—Mobile Homes—Initial Movements, .... M. C. C. 

.. 9-24-58, Div. 1. 


24.02 Brokerage 


24.02 Commission has consistently adhered to principle enunciated 
in 27 M. C. C. 153, 166, that brokerage applications should be denied when 
services ‘‘of real value to the carriers” are not to be given. Here proposed 
services of applicant would be merely duplicating services which carriers 
presently perform and there would be no real benefit accruing to carriers. 
ewe denied. MC-12665, E. M. Rhoney Broker App., .... M. C. C. 

, 9-29-58, Div. 1. 


24.03 Contract Carriage 


24.03 Before Commission can grant application for motor contract car- 
rier authority, it must be shown that there is need for proposed service and 
that transportation service required to satisfy that need is so substantially 
different from that performed or available by existing carriers as to render 
existing services inadequate. MOC-116939, M. L. Axelrod & M. A. Forman 
Cont. Car. App., 9-24-58, Div. 1. 


24.03 Evidence of record herein demonstrates need for contract carrier 
service which will continue applicant’s close working relationship with 
supporting shipper. MC-106095, Sub 3, Dan’s Motor Lines, Inc. Ext.— 
Soap Products, .... M. C. C. ...., 9-24-58, Div. 1. 


24.03 Burden is upon applicant to establish that there is definite and 
substantial need for proposed service. MC-109136, Sub 15, Oriole Term. & 
Transp. Co. Ext.—Edgewood, Md. .... M. C. C. ...., 9-18-58, Div. 1. 
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24.03 While both shippers have been able to use common carrier 
service to some extent, they do require personalized and coordinated type 
of service to handle certain portions of their shipments in order to meet 
their customers’ needs. Grant of authority herein, although to some extent 
it might result in diversion of traffic from opposing common carriers 
will, nevertheless, be consistent with public interest as such carriers 
cannot provide specialized type of service needed by these shippers. MO-1160. 
Sub 4, Wagman Transfer Corp. Ext.—New Haven, Conn. & Other Points, 
10-22-58, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper requires complete service such as it has heretofore 
rendered with its own equipment and its own facilities as private carrier. 
MC-111470, Sub 1, Gloucester Trucking, Inc. Ext.—Several States, 9-24-58, 
Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Commission has recognized in proceedings of this nature that 
it is difficult for applicant to produce evidence of existing need for trans- 
portation service, since those persons who reside in house trailers, or who 
rely on for-hire carriers for movements thereof, do not as a rule move with 
any degree of frequency or regularity. MC-117034, A. E. Olsen Com. Car. 
App., 9-25-58, Div. 1. 


24.10 Presence of supporting shipper’s sales representatives in area of 
potential consumption of shipper’s products, standing alone, does not establish 
public need for service proposed. MC-109136, Sub 15, Oriole Term. & 
Transp. Co. Ext.—Edgewood, Md., .... M. C. C. ...., 9-18-58, Div. 1. 


24.11 Preference or Desire 


24.11 Supporting shipper’s preference for particular carrier does not 
constitute specialized service. MC-116939, M. L. Axelrod & M. A. Forman 
Cont. Car. App., 9-24-48, Div. 1. 


24.11 At most, evidence establishes mere desire on part of supporting 
shippers for applicant’s service. This alone is insufficient to show that 
present and future public convenience and necessity require granting of 
authority sought. MC-52460, Sub 44, Hugh Breeding, Inc. Ext.—Caustic 
Soda, 9-24-48, Div. 1. 


24.11 For most part support of application appears to be predicated 
cn preference of shipper for services of applicant. This, standing alone, 
in absence of other compelling reasons, is not sufficient to support grant of 
broad authority sought. MC-1155238, Sub 20, Clark Tank Lines Co. Ext.— 
Road Oil, 9-24-48, Div. 1. 


24.11 More is required to sustain applicant’s burden of proof than 
mere desire on part of shippers that same carrier handle both their inter- 
state and intrastate shipments. MC-72285, Sub 9, Motor Transport Co. Ext. 
—Watertown, Wis., 9-24-59, Div. 1. 


24.11 Support of application appears to be based mostly on mere 
preference for applicant’s service over that of existing carriers. This falls 
far short of proving that proposed operation will be consistent with public 
interest and National Transportation Policy declared in Act. MO-110771, 
Sub 7, White Dome Transport, Inc. Ext.—3 Counties, 9-24-48, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Inasmuch as supporting shippers have plethora of available 
service, this service should first be tested and found wanting before granting 
of additional authority can be justified. MO-111545, Subs 18 & 20, Home 
Transp. Co., Inc. Ext.—Machinery, .... M. C. C. ...., 9-24-48, Div. 1. 
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24.13 Supporting witnesses generally have required proposed service 
only between New England race tracks, and to this extent, it fairly appears 
that existing services have been incapable of meeting their requirements; 
thus, nonuse by shippers (except one) of carriers other than applicant, does 
not here preclude grant of such authority. MOC-112769, Sub 4, J. W. Martin, 
Jr. Com. Car. App., .... M.C.C. ...., 9-26-58, Div. 1. 


24.13 It appears that supporting shippers have fairly tested service 
of Pre-Fab and found it not reasonably reliable for required transportation. 
All circumstances considered, they should be afforded service which applicant 
proposes. MO-117068, H. H. Schultz Com. Car. App., 9-24-58, Div. 1. 


24.13 Instead of using presently available services, shipper has largely 
resorted to use of equipment under lease arrangement, and its desire to cease 
to be part-time employer of drivers of this equipment affords no basis upon 
which grant of authority can be predicated. MC-116795, L. G. Willman 
Cont. Car. App., .... M.C. C. ...., 9-29-58, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 None of protestants maintains a terminal in Nevada, except 
for National whose terminal is at Las Vegas. Evidence of delays and in- 
ability to obtain readily available service in Reno area indicates need for 
services of local based carrier. Applicant has equipment available and 
conveniently located and is in position to meet needs of supporting witnesses. 
MC-117034, A. E. Olsen Com. Car. App., 9-25-58, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Shippers should have available such transportation facilities 
as are required to enable them to broaden and develop potentials of their 
markets. To hold otherwise would be detrimental to them and would afford 
one mode of transportation unwarranted protection against competition from 
another transportation service. MC-115491, Sub 11, Commercial Carrier 
Corp. Ext.—N. Dak., .... M. C. C. ...., 9-24-58, Div. 1. 


24.15 Shippers are interested in expanding their markets or sources of 
supplies for lumber in described areas, and need adequate motor-carrier 
service to do so. MC-114552, Sub 3, A. D. Senn Ext.—Lumber, 9-26-58, 
Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 While applicant’s operations beyond scope of its authorized 
contract carrier authority are not condoned, such operations tend to show, 
and there is here shown, need for applicant to continue its integrated con- 
tract carrier service, including transportation of commodities involved, under 
contract with supporting shipper. MC-106095, Sub 3, Dan’s Motor Lines, 
Inc. Ext.—Soap Products, .... M.C.C. ...., 9-24-58, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Evidence offered by supporting shippers, considered collectively 
with evidence of applicant’s operations under temporary authority, and 
peculiar nature of involved transportation, establishes need for grant of 
authority. MC-112769, Sub 4, J. W. Martin, Jr. Com. Car. App., .... M. C. C. 
«eee, 9-26-58, Div. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 As to request for authority to serve remainder of state, evidence 
concerning potential markets in that territory is too vague and speculative 
on which to base grant. MC-11620, Sub 23, George Busse Ext.—Oleomar- 
garine, 9-24-58, Div. 1. 
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24.24 Contingently or Speculatively 


24.24 With respect to future need for service to all points in destina- 
tion territory sought, it appears that there may be other dairies in areas 
which might convert to use of liquid wax, and that availability of motor 
carrier service might speed such conversion. Even so, evidence as to when 
ard where such conversion might take place is general and indefinite. There 
are no actual or potential consignees of involved commodity in destination 
area sought. In circumstances, evidence is too speculative to warrant broad 
territorial grant of authority. MC-113255, Sub 2, Milk Transport, Inc. Ext. 
—Wakx, 9-24-58, Div. 1. 

24.25 New or Increased Traffic 


24.25 Factors of economic growth are important in determining issues 
here presented only to extent that such growth has resulted or may reason- 
ably be expected to result in increased demand for transportation facilities 
which existing carriers cannot meet because they have not kept pace with 
such increased demand. MC-59680, Sub 117, Strickland Transp. Co., Inc. 
Ext.—La. Routes, .... M. C. C. ...., 10-14-58, Commission. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Shipper which feels that existing rates are too high has an 
appropriate remedy under other sections of Act. MC-116701, Seago, Inc. 
Cont. Car. App., .... M.C.C. ...., 9-30-58, Div. 1. 


24.4 Adequacy of Facilities 
24.46 Special Truck Equipment 


24.46 Supporting shippers require service of motor carrier which is 
equipped with specially adapted tractors and trailers. MC-117068, H. H. 
Schultz Com. Car. App., 9-24-58, Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 While record indicates that shipper desires services of more 
than one carrier to enable it to cope with unforeseen emergencies such as 
strikes and other contingencies, such situations, if they arise, may effectively 
be met by grants of temporary authority. MC-103993, Sub 106, Morgan 
Drive-Away, Inc. Ext.—Corona, Calif., .... M. C. C. ...., 9-24-58, Div. 1. 


24.53 Railroad 


24.53 Rail service cannot meet shippers’ needs since many shipments 
are destined to job sites at off-rail points and place of business of some 
consignees is not located on rail siding. MC-111545, Subs 18 & 20, Home 
Transp. Co., Inc. Ext.—Machinery, .... M. C. C. ...., 9-24-58, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Red Ball offers call and demand service only on T.L. or sub- 
stantial quantities, which is inadequate as shipper required service on small 
quantities in which Red Ball has shown no interest. MC-30451, Sub 17, 
Luper Transp. Co. Ext.—Houston, Texas, 9-25-58, Div. 1. 


24.55 Opposing motor carriers have ample equipment available suit- 
able for transportation of involved traffic, and they serve, either directly 
or in through trailer movement, all points from or to which shippers’ traffic 
moves. Denied. MC-117129, R. D. Wright Com. Car. App., 9-24-58, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Delays shipper experienced with existing carriers appear to have 
been infrequent and do not constitute showing of any serious or material 
inadequacy in services of existing carriers. MC-7156, Sub 1, A. M. Bartzat 
Ext.—Reinforcing Steel, .... M. C. C. ...., 9-25-58, Div. 1. 
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24.60 Desire of large number of supporting shippers for more expe- 
dited service between Houston and New Orleans is entitled to substantial 
weight. MC-59680, Sub 117, Strickland Transp. Co., Inc. Ext.—La. Routes, 
Tree = eS , 10-14-58, Commission. 

24.63 Mine Products 


24.63 Grant of authority herein is warranted, inasmuch as involved 
traffic, asphalt and road oil, must move expeditiously and is transported and 
used principally during short road-building season of year. MC-1641, Sub 
40, Ray Peake Ext.—Asphalt & Road Oil, 9-25-58, Div. 1. 

24.65 Semi-Processed Material 


24.65 Neither of opposing motor carriers is authorized to provide this 
service. Rail service cannot be deemed adequate because liquid wax, which 
will congeal if allowed to cool, requires more expeditious transportation 
service than rail carriers can provide. MC-118255, Sub 2, Milk Transport, 
Inc. Ext.—Wakx, 9-24-58, Div. 1 


24.7 Single-Line Service 
24.71 Requisite Proof 


24.71 It has been recognized that single-line service cannot be estab- 
lished by carriers to all points in U. S., and it is self-evident that lack of 
single-line motor carrier service does not, in absence of proof of inadequacy, 
warrant grant of new operating authority where through routes and joint 
routes and regular and expeditious service exist. MC-110161, Sub 1, H. A. 
& Faye Kemp Ext.—Cotton Denim, .... M. C. C. , 10-1-58, Div. 1. 

24.71 Shipper is not entitled to single-line service to each and every 
point where joint-line service is available, unless it can be shown that exist- 
ing services are inadequate to meet its needs. MC-114364, Sub 23, Wright 
Motor Lines, Inc. Ext.—Layton, Utah, .... > as Se , 9-30-58, Div. 1. 
24.72 Coordination 


24.72 Joint-line service is generally unsatisfactory to shippers chiefly 
because of delays at points of interchange. MC-107128, Sub 9, Fast Freight, 
Inc. Ext.—4 Origins, 9-24-58, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 
25.01 Basis 


25.01 To grant applicant authority to transport freight having prior 
Or subsequent movement by air would result in authority over alternate 
routes exceeding that over service routes to which such alternate routes are 
appurtenant. There is no support for such grant either in evidence or in 
Commission’s past decisions. Compare 73 M. C. C. 345, decided Nov. 8, 1957. 
MC-30319, Sub 84, Southern Pac. Transport Co. Ext.—Alternate Route, .... 
M. C. C. , 10-21-58, Div. 1. 
25.07 Requisite Proof 


25.07 It has been held that authority of type here sought may be 
granted despite absence of proof of existing operations over service route 
where it can be established with assurance, as here, that past service could, 
had there been no prior grant of alternate route, have been performed with 
equal effectiveness competitively over service route. See 71 M. C. C. 93. 
MC-107475, Sub 35, Dance Freight Lines, Inc. Ext.—Alternate Route, .... 
M. C. C. , 9-24-58, Div. 1. 

25.08 Granted Upon Requisite Showing 

25.08 Alternate Routes Granted by Div. 1: 

Dance Freight Lines, Inc., MC-107475, Sub 35, Ga., ... 

9-24-58. Prior report, 72 M. C. C. 301, reversed. 
Southern Pac. Transport Co., MC-30319, Sub 84, Texas, 

10-21-58. 

Harlingen, Texas, Sub 88, 10-21-58. 
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25.3 Improved Operations 
25.80 Generally 


25.30 No new service is involved, but desire to improve operating 
capabilities in view of available new highway facilities. As result proposed 
route will not affect competitive situation. Applicant is entitled, in circum- 
stances, to advantage of route which more closely parallels rail line of 
railroad (Southern Pacific Company), especially since its operations are 
restricted to service for that company. MC-30319, Sub 88, Southern Pac. 
Transport Co. Ext.—Harlingen, Texas, 10-21-58, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.70 Generally 


25.70 As proposed new service route will be integral part of appli- 
cant’s present restricted authority, and as proposed alternate route will be 
appurtenant thereto, same restrictions or conditions will be imposed on 
authority granted herein. In this connection specific inclusion of air freight 
shipments restricted to those having prior or subsequent movement by rail 
appears to be superfluous. Air freight and any other kind of freight which 
meets prior or subsequent rail movement condition can be transported by 
applicant. MC-803819, Sub 88, Southern Pac. Transport Co. Ext.—Harlingen, 
Texas, 10-21-58, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.0 Generally 
26.01 Duplication 


26.01 Although Coach Lines is already interstate carrier and could 
have avoided problems arising from this common control by itself filing for 
this authority, such move would be illogical, for Coach Lines would then 
hold interstate authority, but not intrastate authority, over these routes, 
while applicant would be in converse position. Such result would obviously 
not result in efficient and economic service to public, since two separate 
corporations would each have to provide part of total service required over 
these routes, and neither could provide complete service. Also separate 
accounting and reporting would be complicated if not impossible of satis- 
factory accomplishment. MC-116860, Sub 1, Missouri, Kan. & Okla. Lines, 
Inc. Com. Car. App., .... M. C. C. , 10-23-58, Div. 1. 


26.1 “Follow the Traffic’? Doctrine 
26.10 Rule Since April 20, 1958 


26.10 In 61 M. C. C. 748, Commission held that applicant may not be 
granted authority to “follow the traffic” of particular shipper to new origin 
point without proof of lack of adequate service at new location. Such show- 
ing has not been made here. MC-52460, Sub 44, Hugh Breeding, Inc. Ext. 
—Caustic Soda, 9-24-58, Div. 1. 


26.4 Promote Operating Economy 
26.40 Generally 


26.40 Grant would permit Express to continue serving certain shippers 
in more efficient manner and with economy by eliminating necessity of 
backhauling through New York City, and thereby also alleviating traffic 
conditions in already highly ——— area. MOC-27970, Sub 25, Chicago 

M. C 


Exp., Inc. Ext.—N. J., .... , 10-14-58, Commission (embraced 
in MC-F-5816). 
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26.6 Competition 


26.60 Generally 


26.60 Allegations that two carriers enjoy virtual monopoly on motor 
transportation between Houston and New Orleans are important only to 
extent that service to public may be said to have deteriorated or failed to 


keep pace with times as result of there being lack of competition between 
such points. 


Record as whole establishes sufficient amount of consistently mediocre 
and often poor service over years to justify conclusion that opportunity for 
competition which exists between two carriers on motor transportation be- 
tween points involved has not resulted in provision of reasonably adequate 
service responsive to best interest of public. MC-59680, Sub 117, Strickland 
Transp. Co., Inc. Ext.—La. Routes, .... M. C. C. ...., 10-14-58, Com- 
mission. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 Existing carriers should be afforded opportunity to render 
service for which need is claimed before new duplicating operation is 
authorized. MC-114004, Sub 15, Chandler Trailer Convoy, Inc. Ext.— 
Kearney, Neb., 9-25-58, Div. 1. 


26.71 In order to foster sound transportation system, existing motor 
earriers should be accorded right to transport all traffic which they can 
adequately, efficiently, and economically handle before additional competi- 
tive service is authorized. MC-108449, Sub 54, Indianhead Truck Line, Inc. 
Ext.—Superior, Wis., 10-10-58, Div. 1 

26.71 In order to foster sound transportation system, existing carriers 
should normally be accorded right to transport all of traffic which they can 
adequately handle as against a carrier seeking to enter field. MC-116795, 
L. G. Willman Cont. Car. App., .... M. C. C. ...., 9-29-58, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Authorization of additional service would cause diversion of 
traffic to detriment of motor carriers operating in area and public. 
MC-29894, Sub 4, J. B. Beard, Jr. Ext.—Hernando, Miss., 9-24-58, Div. 1. 


26.74 Opposing carriers have not provided service responsive to public 
need, and any adverse effect on their operations caused by diversion of some 
traffic to applicant is outweighed by otherwise unfilled need for proposed 
service. MC-263, Sub 87, Garrett Freightlines, Inc. Ext.—N. Mex. Points, 
9-29-58, Div. 1. 

26.74 Since protestants have not served shipper or these contractors 
generally for some time, such grant of authority will have no materially 
adverse effect upon their operations. Application should be granted. 
MC-1641, Sub 40, Ray Peake Ext.—Asphalt & Road Oil, 9-25-58, Div. 1. 

26.74 Granting of authority to extent indicated will not materially 
endanger or impair operations of existing carriers contrary to public interest. 
MC-59680, Sub 117, Strickland Transp. Co., Inc. Ext.—La. Routes, 

M. C. C. ...., 10-14-58, Commission. 


26.74 Evidence indicates that traffic of supporting shippers is limited 
tc usual petroleum and petroleum products. Therefore, in order to protect 
interest of protestants holding authority to transport certain petro-chemicals, 
authority granted herein will be restricted to conform to proof. MC-111170, 
Sub 37, Wheeling Pipe Line, Inc. Ext.—Shelby County, Tenn., 10-1-58, 
Div. 1. 

26.76 Rail Carriers 


26.76 Such supplemental service should not be withheld from shippers 
solely for purpose of preventing possible diversion of traffic from existing 
rail carriers which are unable to meet certain vital aspects of shippers’ 
requirements. MC-115491, Sub 11, Commercial Carrier Corp. Ext.—N. Dak., 
ooee a G ©. oc ccy Sees, wer. 1. 
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26.76 Diversion of traffic from rail carriers which might result from 
grant here will be more than offset by advantages accruing to shipping 
public. MC-107128, Sub 9, Fast Freight, Inc. Ext.—4 Origins, 9-24-58, Div. 1. 
26.79 Lack of Carrier Protestants 

26.79 Shippers do not appear to have made as thorough investigation 
of existing motor carrier facilities as they should have. However, sole motor 
carrier protestant could provide only small part of proposed service, and 
its failure to file exceptions to examiner’s recommended grant indicates, in 


some respects, lack of interest in this traffic. MC-114157, Sub 2, C. L. Nance 
Ext.—Lumber, 9-24-58, Div. 1. 


27. Disposition of Applications 


27.2 Motor Bus Operations 
27.21 Granted 


. _—T Applications for New or Extended Motor Bus Operations Granted 
gy Dav. is 


Missouri, Kan. & Okla. Lines, Inc., MC-116360, Sub 1, Com. Car. App., .... 
M. C. Cc. , 10-23-58. 
Public Service Coordinated Transport, MC-3647, Sub 231, Irvington, N. J., 
9-25-58. 
27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, unless otherwise stated: 
Argo Collier Truck Lines Corp., MC-41404, Sub 14, Frozen Bakery Products, 
9-29-58. 


Bray, Inc., Earl, MC-112822, Sub 14, Liquid Dairy Wax, 9-25-58. 

Chicago Exp., Inc., MC-27970, Sub 25, N. J., .... M. C. C. , 10-14-58, 
Commission (embraced in MC-F-5816). 

Clark Tank Lines Co., MC-115523, Sub 20, Road Oil, 9-24-58. 

sees x Carrier Corp., MC-115491, Sub 11, N. Dak., .... M.C.C....., 

Garrett Freightlines, Inc., MC-263, Sub 87, N. Mex. Points, 9-29-58. 

Hardin-Houston, Inc., MC-116901, Com. Car. App., 9-24-58. 

Home pow ag Co., Inc., MC-111545, Sub 18, Machinery, .... 


* eee ey 


4 States, Sub 20, .... M. C. C. ...., 9-24-58 (embraced in 
Sub 1 


Kitson, Norris (now reentitled River Transport, Inc.), Com. Car. App., 
MC-117087, 10-22-58. Prior report, 8-13-58 modified. 


Lester, L. E., MC-116904, Com. Car. App., 9-24-58 (embraced in MC- 
116901). 


Martin, Jr., J. W., MC-113769, Sub 4, Com. Car. App., .... 
9-26-58. Prior report, 74 M. C. C. 713, modified. 
Milk Transport, Inc., MC-113255, Sub 2, Wax, 9-24-58. 


Monson Dray Line, Inc., MC-4483, Sub 5, Hager City, Wis., .... 
, 10-6-58. 


Nance, Cc. L., MC-114157, Sub 2, Lumber, 9-24-58. 
Olsen, A. E., MC-117034, Com. Car. App., 9-25-58. 
Peake, Ray, MC-1641, Sub 40, Asphalt & Road Oil, 9-25-58. 


Perkins, Wm., MC-115080, Sub 2, Southeastern States to Birmingham, Ala., 
M. Cc. C. , 10-8-58 


Powell & Sons Trucking Co., E. L., MC-14743, Sub 17, Ariz., .... M. C. C. 
re -58. 


o*, 
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27.81 Granted (Continued) 


Powers, J. H., MC-112148, Sub 10, Minn., 10-16-58. Prior report, 4-30-58, 
modified. 


Schultz, H. H., MC-117068, Com. Car. App., 9-24-58. 
Senn, A. D., MC-114552, Sub 3, Lumber, 9-26-58. 
Smetanick, Andrew, MC-113666, Sub 2, Clay Products, .... 
9-25-58. 
Southern Pac. Transport Co., MC-30319, Sub 81, North Bend, La., 10-21-58. 


Southern Plaza Exp., Inc., MC-10928, Sub 26, La. Routes, .... M. C. C. 
, 10-14-58, Commission (embraced in MC-59680, Sub 117). 


Strickland Here Co., Inc., MC-59680, Sub 117, La. Routes, .... M. C. C. 
10-14-58, Commission. 


Wheeling Pipe Line, Inc., MC-111170, Sub 37, Shelby County, Tenn., 10-1-58. 
27.82 Denied 
27.382 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1, unless otherwise stated: 
a M., MC-7156, Sub 1, Reinforcing Steel, .... M. C. C. ...., 
Beard, Jr., J. B., MC-29894, Sub 4, Hernando, Miss., 9-24-58. 
Breeding, Inc., Hugh, MC-52460, Sub 44, Caustic Soda, 9-24-58. 
Chandler Trailer Convoy, Inc., MC-114004, Sub 15, Kearney, Neb., 9-25-58 
(previously entitled Arkansas Trucking Co., Inc.). 
Hodges, Bert, MC-116591, Com. Car. App M. C. 
Commission. Prior report, 74 M. C. ro 746, "reversed. 
Indianhead Truck Line, Inc., MC-108449, Sub 54, Superior, Wis., 10-10-58. 
a oe. & Faye, MC-110161, Sub 1, Cotton Denim, .... 
Morgan mae Inc., MC-103993, Sub 106, Corona, Calif., 
Motor Transport Co., MC-72285, Sub 9, Watertown, Wis., 9-24-58. 
National Trailer Convoy, Inc., MC-106398, Sub 96, Corona, Calif., 
M. C. C. , 9-24-58 (embraced in MC-103993, Sub 106). 


Perkins, Wm., MC-115080, Sub 3, Mobile Homes, Initial Movements, .... 
M. C. C , o- 24-58. 


Seago, Inc., MC-116701, Cont. Car. App., .... M. C. C. , 9-30-58. 

Tischler, Samuel, MC-60612, Sub 9, N. J. Counties, .... M. C. C. 
9-24-58. 

Wright Motor Lines, Inc., MC-114364, Sub 23, Layton, Utah, .... M. C. C. 
i , 9-30-58. Prior report, 74 M. C. C. 101, reversed. 

Wright, R. D., MC-117129, Com. Car. App., 9-24-58. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Armored Carrier Corp., MC-112750, Sub 24, Boston, Mass. & New York, 
ma -58. 


eeees 


Busse, George, MC-11620, Sub 23, Oleomargarine, 9-24-58. 

Central & Southern Truck Lines, Inc., MC-50132, Sub 30, Peddler Service 
from Memphis, Tenn., 10-1-58. 

Dan’s Motor Lines, Inc., MC-106095, Sub 3, Soap Products, .... M. C. C. 
‘ , 9-24-58. Prior report, 73 M. C. C. 486, modified. 

Evans, Chas. D., MC-114502, Sub 2, 5 States, 9-24-58. 

Fast Freight, Inc., MC-107128, Sub 9, 4 Origins, 9-24-58. 





DECEMBER, 1958 





27.41 Granted (Continued) 


Gloucester Trucking, Inc., MC-111470, Sub 1, Several States, 9-24-58. Prior 
report, 2-24-58, affirmed. 


Lindner Bros. Trucking, Inc., MC-17227, Sub 8, Groceries, .... M. C. C. 


da” ae Corp., MC-108678, Sub 14, 5 States, .... 
-29-58. 


Luper Transp. Co., MC-30451, Sub 17, Houston, Texas, 9-25-58. 


Oriole Term. & Transp. Co., MC-109136, Sub 16, N. J., .... M. C. C. 
9-18-58 (embraced in Sub 15). 

Stillpass Transit Co., Inc., MC-101126, Sub 89, Acids & Chemicals, Ohio to 
BG., ccce Bee Ge Ge cceceg Oe: 


Acids & Chemicals, Sub 91, Ohio to Ill., .... M.C.C. ...., 9-25-58 
(embraced in Sub 89). 


eae + Transport, Inc., MC-111717, Sub 15, Tractors, ... 
8. 


betes < ted Corp., MC-1160, Sub 4, New Haven, Conn. & Other Points, 
10-22-58 


27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 


Axelrod, M. L., & M. A. Forman, MC-116939, Cont. Car. App., 9-24-58. 


Coastal Motor Lines, MC-116433, Cont. Car. App., .... M. C. C. 
9-25-58, Commission. Prior report, 74 M. C. C. 583, reversed. 


Oriole Term. & Transp. Co., MC-109136, Sub 15, Edgewood, Md., 
M. C. C. , 9-18-58 


Tuso, Jr., Nicholas, MC- $7514, Sub 13, Petroleum Coke, in Bulk, 
M. C. C. , 9-25-58. 


White Dome Tenet, Inc., MC-110771, Sub 7, 3 Counties (Ark.), 9-24-58. 
Willman, L. G., MC-116795, Cont. Car. App., .... 


27.5 Water Carrier Operations 
27.51 Granted 


27.51 Applications by Water Carriers for New or Extended Operations 
Granted by Div. 1: 


Yazoo Barge Line, W-1110, Com. Car. App., .... 1. C. C. » 9-30-58. 
27.7 Brokerage 


27.72 Subjected to “Tauck” Tours Restrictions 


27.72 Applications for Brokers’ Licenses Granted Subject to “Tauck” 
Tours Restrictions by Div. 1: 


Rhoney, E. M., MC-12665, Broker App., .... M. C. C. ...., 9-29-58. 
28. Transfer, Modification or Revocation 
28.2 Modification 
28.22 Correction of Errors 
28.22 On reconsideration, findings in prior report (April 30, 1958) 


modified to exclude service in certain area. MC-112148, Sub 10, J. H. Powers 
Ext.—Minn., 10-16-58, Div. 1. 
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28.3 Revocation 
28.36 Past Unauthorized Operations or Violation of Law 


28.36 It is clear and unequivocal duty of motor carrier holding out- 
standing permit or certificate from Commission to supervise its operations in 
such manner as to bring them into strict compliance with Act and with rules 
and regulations thereunder; and Commission has held on numerous occasions 
that failure to act positively in this respect is consequence of carrier’s, wheth- 
er it be a corporation or an individual, own voluntary acts, of omission or 
commission, resulting from exercise of its own will and business judgment, or 
lack thereof. 

Respondent found to have been in wilful violation of rules and regula- 
tions prescribed by Commission relative to qualifications and maximum hours 
of service of employees and safety of operation and standards of equipment. 
Proceeding continued. MC-C-1866, J. H. Eldred Trucking, Inc.—Investigation 
& Revocation, .... M.C.C. ...., 10-22-58, Div. 1. 


29. Abandonment 
29.4 Economic Effect 


29.45 Employees 


29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 20276, 
Norfolk & W. Ry. Co.—Abandonment (Por.)—Mineral Springs-Plum Run, 
Ohio, 10-7-58, Div. 4. 


To Same Effect: 
F. D. 20047, Central R. Co. of N. J.—Abandonment, 10-7-58, Div. 4. 


29.5 Balance of Convenience 


29.50 Generally 


29.50 While, no doubt, abandonment of line would cause inconvenience 
to parties now using it to travel between their homes and places of employ- 
ment, applicant cannot be expected to continue an unprofitable operation 
indefinitely for their convenience. F. D. 20047, Central R. Co. of N. J.— 
Abandonment, 10-7-58, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Central R. Co. of N. J.—(Por.) (Seashore Branch, N. J.), F. D. 20047, 3.6 
miles, 10-7-58. 


Norfolk & W. Ry. Co.—(Por.), Mineral Springs-Plum Run, Ohio, F. D. 
20276, 4.11 miles, 10-7-58. 


Reading Co.—(Por.) Mt. Carbon Branch (Pa.), F. D. 20285, 0.4 mile, 
10-7-58. 


Texas & N. O. R. Co.—Duboin, La., F. D. 20224, 1.77 miles, 9-23-58. 
3. FINANCE 
31. Jurisdiction 


31.3 Securities Subject to Authorization 
31.30 Generally 


31.30 No authority has been conferred upon Commission to make de- 
termination as to whether or not dividends payable in cash are fair and 
equitable; and, accordingly, nothing herein is to be construed as approval or 
disapproval of rate of cash payment to be made in lieu of issuance of frac- 
tional shares. F. D. 20329, Yosemite Park & Curry Co. Stock Dividend, 
10-1-58, Div. 4. 
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32. Security Issues 


32.6 Sale of Issues 
32.60 Generally 


32.60 Commission’s views as to requiring railway companies to retire 
part of their funded debt through establishment of sinking funds are set 
forth on pages 25-26 of its 47th Annual Report to Congress. In view of 
intention of Southern Pacific to hold bonds as investments, no sinking fund 
need be established for them at this time. However, if and when Southern 
Pacific seeks authority to sell bonds, it is expected that appropriate pro- 
visions will have been made for gradual reduction of indebtedness repre- 
sented by bonds, either through provision of sinking fund or by some other 
appropriate method. F. D. 20349, Central Pac. Ry. Co. Bonds, 10-20-58, 
Div. 4. 


33. Purpose of Issue 
33.2 Additions & Betterments 
33.20 Generally 


33.20 Issue of Securities for Additions, Betterment or Rehabilitation 
Authorized by Div. 4: 


Chicago, R. I. & P. R. Co. Bonds, F. D. 20273, 10-1-58. 
33.4 Refinancing 


33.43 Railroad 
33.43 Issue of Railroad Securities to Refinance, Redeem or Refund 


Debt or Retire Capital Stock Authorized by Div. 4 
Central Pac. Ry. Co. Bonds, F. D. 20349, 10-20-58. 
33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 4: 


Ryder System, Inc. Bonds, F. D. 20211, 10-1-58. Prior report, 9-4-58, modi- 
fied. 


33.5 Issues Incident to Unification 
33.53 Motor Truck—dAuthorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


Navajo Freight Lines, Inc. Note, F. D. 19659, .... M. C. C. ...., 10-21- 
(embraced in MC-F-6487). 


33.54 Motor Truck—Denied 


33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4: 


Johnson Motor Lines Notes, F. D. 20071, .... M. C. C. ...., 10-7-58 (em- 
braced in MC-F-6823) 


33.9 Stock Dividends or Splits 
33.92 Motor Bus 


$3.92 Issue of Capital Stock of Motor Bus Lines as Stock Dividend or 
Split Authorized by Div. 4: 


Yosemite Park & Curry Co. Stock Dividend, F. D. 20329, 10-1-58. 
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35. Corporate Reorganization 


35.9 Consummation 
35.99 Allowances 


35.99 Services rendered by some of counsel include contact with other 
counsel and parties by personal conferences or by correspondence, telephone, 
or other means, with respect to various matters under consideration or steps 
to be taken. Without doubt, such contacts served in a measure to simplify 
and reduce issues presented to Commission and court. On other hand, they 
indicate duplication of effort, but it is recognized that duplication of effort 
to some extent is unavoidable in proceeding of this character. 


Factors which have bearing on maximum amounts fixed include, in ad- 
dition to productive time spent, character and quality of services performed, 
complexity of problems involved, solution of controversies, and resulting 
benefits to debtor’s estate. 


In 228 I. C. C. 559, Commission held that services performed by parties 
to sec. 77 (Bankruptcy Act) proceeding and expenses incident thereto prior 
to institution of proceeding were compensable from estate of debtor only to 
extent that such services were directly connected with proceeding and plan. 

If depositary’s services connected with receipt of bonds, issuing certi- 
ficates of deposit, etc., had not been rendered prior to institution of sec. 77 
proceeding they would necessarily have been required subsequently and are 
so connected with proceeding and plan as to be compensable from debtor’s 
estate. 

Remainder of counsel fees covering period prior to filing of bankruptcy 
petition were for services rendered in sec. 20b (I. C. Act) proceeding which 


are so remotely connected with bankruptcy proceeding as not to be compen- 
sable from debtor’s estate. 


Applicants also request that Commission fix maximum limits of $10,000 
for services and $1,000 for expenses as counsel for a reorganization manager 
which might be hereafter appointed. Since no reorganization manager has 
been appointed in this proceeding, application in this respect is premature. 

Upon applications, maximum limits of final allowances of compensation 
for services rendered and reimbursement of expenses incurred by parties in 
interest and their counsel, in connection with debtor’s reorganization pro- 
ceedings and plan approved. For previous report see 295 I. C. C. 653. 
F. D. 16575, Lackawanna & W. V. R. Co. Reorganization, 10-1-58, Div. 4. 


4. SERVICE & OPERATIONS 
44. Accessorial 


44.3 Inspection or Preparation 
44.30 Generally 


44.30 Schedules providing special regulations governing descriptions, 
marks, inspection, and delivery of eggs, and handling of claims thereunder, 
found not shown to be just and reasonable. No. 80030, Special Regulations, 
Eggs, .... I. C. C. ...., 10-6-58, Commission. 


45. Allowances 


45.1 Terminal 
45.11 Pickup & Delivery 


45.11 Sec. 225 of Act relates to compensation paid to owner of prop- 
erty for performance by him of transportation service which carrier is 
obligated to provide under transportation contract. 54 M. C. C. 465, 468. 
Proposed rate contemplates loading by shipper and not by carrier. Thus, no 
shipper’s allowance under sec. 225 is here involved. MC-C-1892, Rates— 
Bet. Baltimore & Washington, ....I.C. C. ...., 9-22-58, Div. 2. 





DECEMBER, 1958 





46. Safety 


46.3 Block Signals 
46.31 Manual 


46.31 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Application for approval of discontinuance of manual block system between 
Jay St. Junction, Rochester, N. Y. and Charlotte, N. Y., and removal of 
railroad crossing signals at Hague St., Otis, N. Y. and Charlotte, granted. 
No. 28000, Sub 165, New York Central R. Co. BS-Ap. 14103, .... I. C. C. 

, 10-10-58, Div. 3. 


46.7 Motor Carrier Regulations 


46.70 Generally 


46.70 Experience has demonstrated that strict compliance with safety 
regulations contributes substantially to avoidance of serious accidents in- 
volving destruction of property and loss of life; and, therefore, in interest 
of public safety, those regulations must be observed. MOC-F-5816, H. D. 
Gorman—Control: Chicago Exp., Inc.—Pur. (Por.)—Whippet Motor Lines 
Corm., .... B.C. C. , 10-14-58, Commission. 


49. Discrimination 


49.0 Generally 
49.01 Unjust 


49.01 Interchange of tickets between Pennsylvania and Jersey Central 
at fares which would be different, but which could be used for same service 
would likely constitute discriminatory treatment between passengers, which 
is prohibited under Act. Carriers concerned will be expected to take ap- 
propriate measures to avoid such situation. No. 32347, Central R. Co. of 
N. J.—Increased Commutation Fares, .... I. C. C. , 9-25-58, Commis- 
sion. 


5. RATE STRUCTURE 
51. Ratemaking 


51.2 Agreements 
51.21 Subject Matter 


51.21 Many agreements approved by Commission under sec. 5a of Act 
have dealt with ratemaking procedures, but scope of that section is not so 
limited. Language of section specifically embraces an agreement between 
carriers relating to charges. 


Trailer interchange is an effective method of improving service to public. 
Reduction in handling saves time and expense and reduces loss and damage. 
Insofar as agreement promotes motor-vehicle interchange, it will benefit 
shipping public and operate in furtherance of National Transportation Policy. 
Sec. 5a App. 7 eg — Equipment Interchange—Agreement, .... 

; , 10-16-58, Div. 2. 


51.29 Amendments 


51.29 Agreement properly concerns only arrangements between motor 
common carriers; and to avoid any misunderstanding, it should be amended 
to provide that its terms apply only between those motor common carriers 
who are, or may hereafter become, subscribers to agreement. Sec. 5a App. 
65, National Motor Equipment Interchange—Agreement, .... I. C. 
10-16-58, Div. 2. 
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51.7 Final Dispositions of Applications 
51.71 Approved 
~ — Ratemaking Agreement under Sec. 5a of the Act Approved by 
Vv. ° 
National Motor Equipment Interchange Agreement No. 65, .... I. C. C. 
, 10-16-58. 
52. Freight Classification 


52.0 Generally 
52.09 Classification Exceptions 


52.09 Exception of broad nature does not supersede specific classifica- 
tion item upon article which has been assigned to different commodity group 
for classification purposes. 222 I. C. C. 409 and 287 I. C. C. 740. No. 32842, 
Ford Motor Co. v. C. A. B. Y. Transp. Co., .... I. C. C. ...., 9-24-58, Div. 3. 


53. Rate Adjustments 


53.0 Generally 
53.00 Basic Policy 


53.00 It is well-established principle in ratemaking, to which express 
transportation is no exception, that shippers should not pay for services 
which are not available, or if available are not performed. Ex Parte 210, 
Increased Express Rates & Charges, 1957, .... 1. C. C. ...., 10-13-58, Com- 
mission. 


53.7 Minimum Weights 
53.71 Part of Rate 
53.71 T.L. minimum weight is integral part of rate and the two 


factors together determine the earnings. I & S M-10907, Auto Parts— 
Hamilton, Ohio to Mich., .... I. C. C. ...., 10-10-58, Div. 2. 


53.73 Multiple Vehicle Loads 


53.73 Classification provides that volume or T.L. ratings or rates will 
apply only when volume or T.L. of freight is shipped ‘‘from one point * * * 
in one day by one shipper, on one bill of lading * * *.’’ No reason is ad- 
vanced here for departing from that rule. This view is in accord with 
findings in 22 M. C. C. 375, 378. I & S M-11043, Wire or Barbed Wire, N. J. 
Oty 46+. LTS. 22005 Se, Oe 


54. Joint or Through Routes, Rates & Divisions 
54.0 Generally 





54.0 Generally 


54.0 In 343 U. S. 549, court established that test of existence of 
through-route is whether participating carriers hold themselves out as of- 
fering through transportation service over such route. No. 31915, Atlantic 
Coast Line R. Co. v. Southern Ry. Co., ....1.C. C. ...., 9-18-58, Div. 2. 


54.3 Carrier’s Right to Long Haul 
54.30 Generally 


54.30 In establishing new through-routes thereunder, carrier may not 
be required to short-haul itself unless routes in effect are unreasonably long 
or new routes are needed to provide adequate and more efficient or more 
economic transportation. No. 31915, Atlantic Coast Line R. Co. v. Southern 
Ry. Co., .... I. C. C. ...., 9-18-58, Div. 2. 
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54.4 Routes 
54.41 Restricted 


54.41 Some interchanges are eliminated under routing restrictions, 
but this alone is no proof conclusive of increased efficiency or economy. 
No. 31915, Atlantic Coast Line R. Co. v. Southern Ry. Co., .... I. C. C 
9-18-58, Div. 2. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Defendants required to cancel restrictive routing provisions and 
to maintain same joint rates over reestablished routes as are now in effect 
over unrestricted routes from and to same points. No. 31915, Atlantic Coast 
Line R. Co. v. Southern Ry. Co., .... I. C. C. ...., 9-18-58, Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Carriers are at liberty to reduce their rates so as to enable them 
to obtain traffic, so long as such reductions do not violate any provision of 
Act. This principle derives renewed vigor from recently-enacted paragraph 
(3) of sec. 15a of Act, which provides that in proceeding such as this, in 
determining whether rate is lower than reasonable minimum rate, Commis- 
sion ‘‘shall consider the facts and circumstances attending the movement of 
the traffic by the carrier or carriers to which the rate is applicable,’ and 
“Rates of a carrier shall not be held up to a particular level to protect the 
traffic of any other mode of transportation, giving due consideration to the 
objectives of the national transportation policy declared in this Act.” 1 &S 
6903, Synthetic Resin—N. Y. Area, .... I. C. C. ...., 10-9-58, Div. 3. 


55.06 Disruption of Rate Structure 


55.06 Inasmuch as rail carriers are not now moving this traffic to a 
number of destinations, it is unlikely that approval of these schedules would 
result in any serious disturbance of rate structure. I & S M-11036, Beer, 
Empty Containers—Transport Service, Inc., .... I. C. C. ...., 10-7-58, 
Div. 3. 


55.2 Destructive Competition 
55.24 Motor Carrier 


55.24 Indication is that approval of proposed rates would result in 
corresponding reductions by competing carriers and in needless dissipation 
of carrier revenue. It thus appears that these rates would constitute 
destructive competitive practice, in contravention of National Transportation 
Policy. I & S M-10873, Dump Truck Bodies, Spreaders, etc., from Galion, 
Ohio, ....1.C.C. ...., 9-19-58, Div. 2. 


55.5 Minimum Weights 
55.50 Generally 


55.50 Barge Line maintains varying rates subject to three minima 
ranging from 300 to 500 tons. Thus, some reason appears for respondent’s 
proposed minima, which are same as those of barge line. I & S 6857, Iron & 
Steel—Monaca, Pa. to Southern Points, .... I. C. C. ...., 10-21-58, Div. 3. 


55.8 Compensativeness 
55.80 Generally 


55.80 In determining which mode of transport is low-cost carrier, con- 
sideration must be given also to fully-distributed costs, which are not of 
record. I & S M-110438, Wire or Barbed Wire, N. J. to Pa., .... I. C. C. 
..-e, 10-77-58, Div. 3. 
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55.82 Rail Rates 


55.82 System average operating expense of Southern Ry. Co. in 1957 
was 31.91 cents a car-mile, and average expense of class I railroads in South 
for that year was 34.04 cents a car-mile. Respondents compare proposed 
rate and yield therefrom with rates on numerous commodities moving in 
volume in South and yield therefrom for distance of 527 miles, including 
fertilizer, oyster shells, and cottonseed, yielding, respectively, 38 cents, 36.1 
cents, and 42.5 cents a car-mile. Evidence is persuasive that proposed rate 
would be compensatory. I & S 6901, Grain & Soybean Cake—N. Chatta- 
nooga to Augusta, .... I. C. C. , 10-9-58, Div. 2. 


55.83 Motor Carrier Rates 


55.83 Shipper is obligated to tender no more than specified minimum, 
and especially when, as here, record is silent as to amount by which actual 
loadings may be expected to exceed published minimum, determination of 
compensativeness of proposed reduced rate must be based on minimum 
weight and not on speculative amount in excess thereof. I & S M-10907, 
Auto Parts—Hamilton, Ohio to Mich., .... I. C. C. , 10-10-58, Div. 2. 


55.83 While respondent failed to submit cost data, record is clear that 
increase in minimum weight would result in substantial increase in earnings. 
Proposed rate with increased minimum appears to be reasonably compensa- 
tory. I & S M-11082, Commodity Rates—Atkinson Motor Freight Co., Inc., 
ere ee , 10-21-58, Div. 2. 


55.83 Cost evidence presented is not shown to be representative of 
costs over any of other carriers participating in proposed rate, and thus there 
is no support for finding that proposed rate would be reasonably compensa- 
tory for any of participating carriers except respondent. I & S M-10892, 
Foodstuffs, Chemicals—Central Territory, .... I. C. C. , 10-21-58, Div. 3. 


55.83 While costs shown in public Statement 5-54, Cost Study of Class 
I Motor Carriers of General Freight in Middlewest Territory—1953, prepared 
by Commission’s Cost Finding Section, may be fairly representative of those 
costs from and to points in Middlewest, traffic here in issue moves partially 
in Middlewest and partially in Southwest. Costs in latter region are not in 
evidence. In circumstances, costs advanced are of little probative value. 
I & S M-11045, Lards & Oils—Dallas to Kansas City, Mo., ....1.C.C....., 
10-21-58, Div. 3. 

55.83 Commission’s Cost Finding Section’s Statement 3-57 is based on 
factors developed for class I motor common carriers of general commodities 
in central region, and for that reason they are not best measure of cost of 
operations conducted by respondent. However, respondent failed to offer any 
rebuttal, and in view of substantial spread in cost and revenue thus shown, 
protestants have sustained their burden of proof. I & S M-11058, Reels, 
Wire Carrying—Contract Carriers, Inc., .... I. C. C. , 9-24-58, Div. 3. 


55.83 Cost evidence is useful, but not indispensable, in determining 
reasonableness of rates. Such determination can be made also by use of 
rate comparisons. Here, evidence shows that proposed rates are on same 
general basis as rates of respondent on same commodity to other central- 
territory destinations served by it, and they are same rates as those now 
maintained by other motor carriers from and to same points on this traffic. 
No motor-rate comparisons or cost data were submitted by protestants. Pro- 


posed rates appear to be reasonably compensatory. I & S M-11154, Salt— 
Mich, to Joliet, ll, .... I. C. C. , 10-20-58, Div. 2. 
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56. Demurrage & Storage 


56.0 Generally 
56.06 Offsetting Credits 


56.06 Average agreement basis for computing car-detention charges 
has long been recognized as concession from straight demurrage basis in 
favor of shipper or consignee. By such plan, shipper is enabled to escape 
demurrage payments which he would otherwise have to make by being per- 
mitted to use unexpired free time on cars promptly released to offset what 
would be demurrage time on cars held beyond free time. Carrier enjoys 
corresponding advantages, for agreement encourages prompt release of cars 
and enables carrier to handle cars without regard to exact order of their 
arrival. No. 82230, Pocahontas Fuel Co., Inc. v. Norfolk & W. Ry. Co., 

» ee , 9-24-58, Div. 3. 


56.2 Detention of Equipment 
56.20 Generally 


56.20 Attainment of average agreement most favorable for its purposes 
is dependent upon complainants’ initiative and timely pursuit of negotiations 
with de’endants toward that end. No. 32230, Pocahontas Fuel Co., Inc. v. 
Norfolk & W. Ry. Oo., .... 1. C. C. , 9-24-58, Div. 3. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 Proposed rates are not shown to be unlawful, except where and 
to extent that they exceed respondent’s operating authority, and that to latter 
extent they are unlawful. I & S M-11016, Malt Beverages—Golden, Colo. to 
MMEg sss Be Ge Oe , 10-3-58, Div. 2. 


57.2 Form, Contents & Style 
57.22 Clear & Unambiguous Statement 


57.22 Items are indefinite and uncertain in violation of Commission’s 
tariff rules. I & S M-10976, Wine & Empty Containers—Bet. Hammonds- 
peut, N. 2. BGA .... LC. ©. , 10-9-58, Div. 3. 


57.3 Interpretation 
57.89 Particular Provisions 


57.39 Apparently item 50 is published to apply only on pool truck 
shipments. As such, it is objectionable because no mention is made therein 
of number of stops that could be made for loading or unloading of component 
parts of shipments, nor as to what is meant by term “pool truck shipment.” 
I & S M-10976, Wine & Empty Containers—Bet. Hammondsport, N. Y. & 
GEM, sce be ee G. , 10-9-58, Div. 3. 


57.4 Binding Force 
57.40 Generally 


57.40 Not only were orally-agreed-upon rates based upon mistaken 
premise that commodity was a plastic, but defendant as common carrier was 
charged with knowledge that agreed charges were illegal for failure to pub- 
lish and file them as required by Act. Such agreement is unenforceable and 
any attempt to vary terms and conditions of tariff schedules lawfully on file 
with Commission constitutes serious misconduct on part of carrier. Proceed- 
ing will, therefore, be held open for period of three months within which 
time defendant will be expected to inform Commission of its full compliance 
with findings herein, whereupon order discontinuing proceeding will be 
entered. No. 32353, Carlee Corp. v. Northern Valley Transfer, Inc., .... 

, 9-24-58, Div. 3. 
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57.8 Contract Carrier Charges 
57.80 Generally 


57.80 While tariff containing these proposals purports to be a mini- 
mum rate tariff, 1957 amendment to sec. 218(a) of Act requires that con- 
tract carriers file their actual rates pursuant to contract in all instances 
where carrier serves more than one shipper. Proposed items are not re- 
stricted to service for one shipper. I & S M-10976, Wine & Empty Contain- 
ers—Bet. Hammondsport, N. Y. & Ohio, .... I. C. C. ...., 10-9-58, Div. 3. 


58. Charges 


58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Since exceptions mixing rule was not applicable, classification 
mixing rule was not supplanted. Thus, latter rule governed determination 
of charges on mixed shipments here under consideration. No. 32301, Ford 
Motor Co. v. McNamara Motor Exp., Inc., .... I. C. C. ...., 10-6-58, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.06 Tariff Error 


60.06 Subsequent increase in tonnage does not establish that rates 
prescribed were below maximum reasonable level. No. 32289, Virginia- 
Carolina Chemical Corp. v. Alabama G. 8S. R. Co., .... I. C. C. 
9-24-58, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.12 Carrier Competition 


60.12 Fact that Pennsylvania and Pittsburgh & Lake Erie rates are 
lower than Baltimore & Ohio rates is just as probative evidence that Pennsyl- 
vania and Pittsburgh & Lake Erie rates are too low as that Baltimore & Ohio 
rates are too high. No. 32318, Herman Hollander, Inc. v. Baltimore & 0. 
Ms Wg cee te OG. ccccy Boe ee, Dev. 8. 


60.3 Conformity with Fourth-Section Principles 
60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Through single-factor rate which exceeds aggregate of inter- 
mediate rates is prima facie unreasonable. However, such presumption may 
be rebutted. Evidence is convincing that one factor was depressed and that, 
accordingly, lower aggregate claimed by complainant may not be used as 
standard with which to measure maximum reasonableness of assailed rates. 
MC-C-2048, Brown Bridge Mills, Inc. v. Security Cartage Co., Inc., 

I. C. C. ...., 10-20-58, Div. 2. 


60.34 Joint through rate which exceeds aggregate of intermediate 
rates between same points over same route is presumptively unjust and 
unreasonable to extent that it exceeds such lower aggregate. On facts pre- 
sented, defendants have not rebutted that presumption. MC-C-1909, Goodin 
Co. v. Security Cartage Co., .... I. C. C. ...., 10-21-58, Div. 3. 


60.5 Export & Import Rates 
60.51 Comparison with Domestic Rate 


60.51 There is nothing inherent in export traffic that entitles it to 
lower rates than domestic traffic. Moreover, comparison of assailed rates 
with those voluntarily maintained by the Pennsylvania and the Pittsburgh & 
Lake Erie on same commodity between same points on export traffic, standing 
alone, does not establish unreasonableness of former. No. 32818, Herman 
Hollander, Inc. v. Baltimore & O. R. Co., .... I. C. C. ...., 9-24-58, Div. 2. 
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60.8 Express Rates & Charges 
60.89 General Increases 


60.89 In determining to what extent further increase in existing ex- 
press rates is warranted, Commission will of course give due consideration, 
among other pertinent factors, to quantum and quality of service actually 
performed by Railway Express Agency. 

Increase of 15 percent in express rates and charges, with certain ex- 
er approved. Ex Parte 210, Increased Express Rates & Charges, 1957, 

I. C. C. ...., 10-13-58, Commission. 


61. Analogous or Homogeneous Articles 
61.1 Similarity in Nature 


61.19 Miscellaneous Manufactures 


61.19 Record is clear that material shipped is not plastic. Upon con- 
sideration of all evidence, concluded that considered commodity is cellulose 
wadding, not machine pressed, and in packages weighing less than 15 lbs. 
per cubic foot. Classification description contained in item 20740 embraces 
such shipments. No. 32353, Carlee Corp. v. Northern Valley Transfer, Inc., 
sees Be Oe Oe ceneg PO, ae 


61.5 Articles Competing Commercially 
61.56 Industrial Manufactures 


61.56 There appears to be some need for adding steel roofing to re- 
spondent’s list of building, roofing, and insulating materials. As noted, 
certain builders in areas served by Sentle prefer steel to asbestos roofing 
in their construction projects, and both commodities take same rating in 
governing classification. I & S M-10791, Steel Roofing in Central Territory, 
cone Re Me 00009 Eee, Oe. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Rate factors which give effect to both cost-of-service and value- 
of-service considerations are not suitable substitute for determination of 
costs which reflect separately transportation characteristics of C.L. and 
L.C.L. traffic. Ex Parte 210, Increased Express Rates & Charges, 1957, .... 
I. C. C. ...., 10-13-58, Commission. 

64.11 Average Costs 

64.11 Motor-carrier costs shown are region-wide averages and cannot 

be accepted as accurately portraying cost of handling instant traffic. I[&S 


M-11043, Wire or Barbed Wire, N. J. to Pa., .... I. C. C. ...., 10-7-58, 
Div. 3. 


64.15 Round-trip Costs 

64.15 In view of substantial volume of traffic involved and widespread 
area affected, and considering failure of respondent to establish compensa- 
tiveness of proposed rates on round-trip basis, evidence does not persuasively 
establish justness and reasonableness of proposed rates. I & S M-10471, 
Animal, Poultry Feed—Vancouver, B. C. to Pacific Coast, .... I. C. C. ...., 


9-24-58, Div. 3. 
66. Class Rates 


66.7 Machinery, Equipment, Implements & Appliances 
66.76 Automotive Vehicles & Parts 

66.76 Rates charged on shipments of iron or steel automotive timing- 
chain drives, in T.Ls., from Ithaca, N. Y. to Cleveland, Ohio, found inappli- 
cable. — rates determined. No. 32342, Ford Motor Co. v. C.A.B.Y. 
Transp. Co., ....I.C. C. ...., 9-24-58, Div. 3. 
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67. Commodity Rates 


67.0 Generally 
67.01 All Freight Mixtures 


67.01 Tariff rules for determining charges on mixed shipments in- 
terpreted, and applicable rule on such shipments of automobile parts, subject 
to both class and commodity rates, from Detroit & Monroe, Mich. to St. 
Louis, Mo., determined. No. 32301, Ford Motor Co. v. McNamara Motor 
Eizp., Ime., .... I. C. ©. ...., 10-86-68, Div. 3. 


67.1 Products of Agriculture 
67.10 Generally 


67.10 (1) Proposed reduced rate on grain & soybean oil cake or 
oil-cake meal, in C.Ls., from N. Chattanooga, Tenn. to Augusta, Ga., found 
just and reasonable. 


(2) Authority to establish and maintain proposed rate without observing 
long-and-short-haul provisions of sec. 4 of Act over direct routes granted. 
Iés a Grain & Soybean Cake—N. Chattanooga, Tenn. to Augusta, Ga., 

~ = C. +--+, 10-9-58, Div. 2. 


67.12 Vegetable Fibers & Leaf Tobacco 


67.12 Restrictive routing provisions in connection with reduced joint 
rates on cotton, in C.Ls., from Miss. Valley origins to destinations in southern 
territory, found to result in unlawful discrimination under sec. 3(4) of 
Act. Unlawfulness required to be removed by establishment over such 
restricted routes of joint through rates concurrently maintained over un- 
restricted routes from and to same points. No. 31915, Atlantic Coast Line 
R. Co. v. Southern Ry. Co., .... I. C. C. ...., 9-18-58, Div. 2. 


67.19 All Other 


67.19 Proposed reduced T.L. rates on animal or poultry feed from 
Vancouver, B. C., Canada, to certain destinations in Wash., Idaho, Oregon & 
Calif., found not shown to be just and reasonable. I[&S ‘M-10471 ° 
Poultry Feed—Vancouver, B. C. to Pacific Coast, .... I. C.C. ...., 9 24-58, 


Div. 3. 
67.2 Animals & Rough Products 
67.27 Hides, Skins & Pelts 


67.27 Charges collected on green salted cattle hides, in C.Ls., from 
Pittsburgh, Pa. to St. John, N. B. & Montreal, Que., Canada, for export, 
found not shown to have been unjust or unreasonable. No. 32318, Herman 
Hollander, Inc. v. Baltimore & O. R. Co., .... I. ©. C. ...., 9-24-58, Div. 2. 


67.3 Rough Products of Mines 
67.81 Coal & Coke 


67.31 (1) Proposed change in tariff description of bituminous fine 
coal, applicable from mines in southern Ill. & in South to five Ga. destinations, 
found just and reasonable. 


(2) Authority granted to maintain rates on such coal as thus described 
from & to foregoing points, without observing long-and-short-haul provision 


of sec. 4 of Act, subject to conditions. I & S 6866, Fine Coal—Southern 
& Tl. Mines to Ga., .... I. C. C. ...., 10-10-58, Div. 2. 


67.382 Earth & Ores 


67.32 Rates on fire clay, in C.Ls., from New Galilee, Pa. to Sparrows 
Point, Md., found not shown to be unjust, unreasonable, or unduly prejudi- 
cial. No. 32219, Bognar & Co., Inc. v. Pennsylvania R. Co., .... I. C. C. 
9-24-58, Div. 2. 
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67.36 Salt 


67.36 Proposed reduced contract-carrier T.L. rates on salt from 
Marysville & St. Clair, Mich. to Joliet, Ill. found just and reasonable. I[&S8S 
M-11154, Salt—Mich. to Joliet, Il., ....1.C.C. ...., 10-20-58, Div. 2. 


67.4 Rough Forest Products 
67.45 Pulpwood 


67.45 Proposed motor commodity rate on woodpulp, in packages, 
between Philadelphia & other points in Pa. & New York, N. Y., & points in 
N. J., found just and reasonable. I & S M-11082, Commodity Rates— 
Atkinson Motor Freight Co., Inc., .... I. C. C. ...., 10-21-58, Div. 2. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced trailer-on-flatcar commodity rate on synthetic 
resin from N. Tonawanda & Harriet, N. Y. to New York, N. Y., & points 
taking N. Y. basis, found just and reasonable. I & S 6908, Synthetic Resin 
—N. Y. Area, ....I1.C.C. ...., 10-9-58, Div. 3. 

67.54 C.L. rates on phosphate rock from origins in Fla. & on potash 
from Carlsbad & Loving, N. Mex., Wendover, Utah & Trona, Calif., to N. 
Little Rock, Ark., & numerous destinations on or east of Miss. River, found 
to have been unjust and unreasonable. Reparation awarded. No. 32289, 
Virginia-Carolina Chemical Corp. v. Alabama G. S. R. Co., .... I. C.C. ...., 
9-24-58, Div. 2. 


67.57 Fertilizer 


67.57 Rates charged on superphosphate, not ammoniated, in C.Ls., 
from points in Fla. to points in Ark., found unjust and unreasonable. 
Reparation awarded. No. 832085, Arkansas Plant Food Co. v. Seaboard Air 
Line R. Co., .... I. ©. C. ...., 9-24-58, Div. 8. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rates on T.Ls. of cast iron pipe & fittings from Dayton, Ohio, 
to Minneapolis, Minn., & on sheet steel tubing from Toledo, Ohio to St. 
Paul, Minn., found to have been and to be unjust and unreasonable. Just 
and reasonable basis determined on past shipments, and prescribed for the 
future. MC-C-1909, Goodin Co. v. Security Cartage Co., ....I1.C.C....., 
10-21-58, Div. 3. 

67.61 Proposed reduced freight forwarder rates on iron & steel articles 
from Monaca, Pa. found just and reasonable to Birmingham, Ala., but not to 
Fayette, Ala. I & S 6857, Iron & Steel—Monaca, Pa. to Southern Points, 
oes Be Ws Ge ccecy OO Eee Oe 

67.61 Proposed reduced motor-carrier rates on steel wire from Roeb- 
ling & Trenton, N. J. to Oaks & Pottstown, Pa., found not shown to be 
just and reasonable, without prejudice to filing schedules in conformity with 
this — I & S M-11048, Wire or Barbed Wire, N. J. to Pa., .... I. C. C. 

, 10-7-58, Div. 3. 


67.63 Wood Articles 


67.63 Proposed motor contract-carrier rates on returned empty wine 
containers from Ohio points to Hammondsport, N. Y., & on unnamed com- 
modities from Hammondsport to Ohio points, found unlawful. I & § 
M-10976, Wine & Empty Containers—Bet. Hammondsport N. Y. & Ohio, 

o EG. GC. .cccy, BO-OS8, Ty. 5. 


67.64 Construction Material 


67.64 Proposed reduced T.L. rates on steel roofing from & to certain 
points in central territory, found just and reasonable. I & S M-10791, Steel 
Roofing in Central Territory, .... I. C. C. ...., 9-24-58, Div. 3. 
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67.65 Paper & Paper Products 


67.65 Proposed T.L. rate on woven paper fabric bagging from Grand 
Rapids, Mich. to Ft. Smith, Ark., found just and reasonable. I & S M-11063, 
Bagging—Grand Rapids, Mich. to Ft. Smith, Ark., .... I. C. C. ...., 10-7-58, 
Div. 2. 


67.65 Upon further hearing, proposed commodity rate on fiberboard 
corrugated boxes from Baltimore, Md. to Arlington, Va., found just and 
reasonable. Prior report, 68 M. C. C. 810. MC-C-1892, Rates—Bet. Balti- 
more & Washington, .... I. C. C. ...., 9-22-58, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.72 Industrial 


67.72 Proposed initial rates on wire-carrying reels from named points 
in Ill., Ky. & Mich. to Kokomo, Ind., found — I & S M-11053, Reels, 
Wire Carrying—Contract Carriers, Inc. he 020.6. Ee le Ms o0cc¢ See, Ee. &. 


67.76 Automotive Vehicles & Parts 


67.76 Proposed reduced T.L. rates on automobile parts from Hamilton, 
Ohio to Flint, Grand Blanc & Pontiac, Mich., found not shown to be just 
and reasonable. I & S M-10907, Auto Parts—Hamilton, Ohio to Mich., 

I. C. C. ...., 10-10-58, Div. 2. 


67.76 Proposed reduced rates on dump truck bodies, spreaders & 
related articles from Bowling Green & Galion, Ohio, to points in 37 states 
& D. C., found not shown to be just and reasonable. I & S M-10873, Dump 
Truck Bodies, Spreaders, etc., from Galion, Ohio, .... I. C. C. ...., 9-19-58, 
Div. 2. 


67.8 Necessaries 
67.80 Generally 


67.80 Proposed reduced T.L. rates on lard & oils, other than petroleum, 
from Dallas & Ft. Worth, Texas, to Kansas City, Mo., found not shown to be 
—_ and reasonable. I & s M-11045, Lard & Oils—Dallas to Kansas City., Mo., 

aoe Be We De ccccy BEE, Wer. 6. 


67.81 Manufactured Foods 


67.81 Proposed reduced T.L. rates on bakery goods from Chicago, IIl. 
to points in Ark., La. & Texas, found just and reasonable. I & S M-11107, 
Bakery Goods—Chicago, Ill. to Ark., La. & Texas, ....1.C.C. ...., 9-29-58, 
Div. 3. 


67.81 Proposed rates on foodstuffs from Bridgeport, Chester & Norris- 
town, Pa. to New York City zones 1 & 2, & on groceries between same points, 
found not shown to be just and reasonable. I & S M-11082, Commodity 
Rates—Atkinson Motor Freight Co., Inc., .... I. C. C. ...., 10-21-58, Div. 2 


67.81 Proposed reduced T.L. rates on sauces & syrups from Minne- 
apolis & St. Paul, Minn. to Omaha, Neb., Kansas City, Mo. & Wichita, Kans., 
found just and reasonable. I & S M-11019, Sauces, Syrups—Twin Cities to 
Kansas City, Omaha, Wichita, .... I. C. C. ...., 9-23-58, Div. 2. 


67.82 Canned or Preserved Foods 


67.82 Proposed reduced rates on canned or preserved foodstuffs be- 
tween various points in central territory found not shown to be just and 
reasonable. I & S M-10892, Foodstuffs, Chemicals—Central Territory, 
..C.C. ...., 20-81-68, Div. 3. 


67.84 Beverages 


67.84 Proposed new T.L. rates on beer from St. Louis, Mo. to Cham- 
berlain, S. Dak. & Peoria, Ill. & Milwaukee & LaCrosse, Wis., to Chamberlain, 
Yankton & Huron, S. Dak., & on empty beer containers in reverse direction, 
found not shown to be unlawful. I & S M-11036, Beer, Empty Containers 
—Transport Service, Inc., .... I. C. C. ...., 10-7-58, Div. 3. 
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67.84 Proposed initial rates on malt beverages & liquors, & carbonated 
& cereal beverages, from Golden, Colo. to points in Ariz., & on empty con- 
tainers, in reverse direction, found not shown to be unlawful, except to extent 
that they exceed respondent’s operating authority. I & S M-11016, Malt 
Beverages—Golden, Colo. to Ariz., .... I. C. C. ...., 10-3-58, Div. 2. 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Proposed reduced rates on chemicals, drugs, medicines, & 
toilet preparations from Detroit, Mich. to Cincinnati, Ohio, found just and 
reasonable for one respondent only. I & S M-10892, Foodstuffs, Chemicals 
—Central Territory, .... I. C. C. ...., 10-21-58, Div. 3. 


67.95 Textiles 


67.95 Rates on L.T.Ls. of cotton terry towels from Kannapolis, N. 
Car. & Lyman, S. Car. to St. Paul, Minn., found to have been and to be 
unjust and unreasonable. Just and reasonable basis determined on past 
shipments and prescribed for the future. MO-C-1909, Goodin Co. v. Security 
Cartage Co., .... I. C. C. ...., 10-21-58, Div. 3. 


67.99 All Other 


67.99 Rates charged on shipments of sealing or masking tape from 
Troy, Ohio to San Francisco, Calif., and points in Utah & Nev., found not 
shown to have been unjust or unreasonable. MC-C-2048, Brown Bridge 
Mills, Inc. v. Security Cartage Co., Inc., .... I. C. C. ...., 10-20-58, Div. 2. 

67.99 (1) Special agreement between complainant and defendant 
covering services and charges on shipments of cellulose wadding from 
Rockleigh, N. J. to New York, N. Y., providing for rates and charges not 
filed with this Commission, found to be illegal and of no force and effect. 

(2) Applicable rates on foregoing shipments determined, and proceed- 
ing held open for period of three months for purpose indicated in report. 
No. 32853, Carlee Corp. v. Northern Valley Transfer, Inc., .... I. C. C. 

-, 9-24-58, Div. 3. 


69. Passenger Service Charges 


69.2 Rail Commutation Fares 
69.23 Trunk Line 


69.23 Establishment of increased interstate commutation fares between 
points in N. J. & Pa., on the one hand, and, on the other, New York, N. Y., 
where ferry service is utilized, authorized. Outstanding orders in prior 
reports, 297 I. C. C. 55 and 302 I. C. C. 125, modified. No. 32347, Central 
R. Co. of N. J.—Increased Commutation Fares, cose Be Gs Se ccc cg Cee, 
Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.11 Rebates 


70.11 If difference of eight cents between present rate and proposed 
rate, which is subject to loading by shipper, approximates, or is less than, 
difference in operating cost, rate would appear to be lawful, whereas if 
eight-cent spread is greater than cost difference, proposed rate would in 
effect be rebate to shipper and thus be unjustly discriminatory under sec. 
216(d) of Act. Evidence is persuasive that expenses in loading minimum 
shipment of this traffic are greater than difference in rates on such shipments. 
It follows that proposed rate would not constitute rebate to shipper. 
MOC-C-1892, Rates—Bet. Baltimore & Washington, .... .I C. C. ...., 
9-22-58, Div. 2. 
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70.2 Rate Adjustments or Practices 
70.20 Generally 


70.20 On mileage basis, however, intrastate rider has always paid 
more than interstate rider during periods in which downtown interstate fare 
was higher than intrastate fare, and this is in accord with general ratemaking 
practice of reducing rate per mile as distance increases. No. 32417, N. J. 
Intrastate Passenger Fares—Hudson & M. R. Co., .... I. C. C. ....,; 
9-24-58, Div. 2. 


70.21 Grouping 


70.21 Group adjustments have long been used in establishment of 
freight rates so as to place shippers of particular commodity on same or 
related rate levels. All group adjustments are more or less arbitrary, and 
group lines usually have appearance of injustice at points across such lines 
or because of extent of rate groups, but such situations do not necessarily 
constitute undue prejudice or preference. In group adjustment of large 
scope, some disparities measured by distance alone are bound to occur, 
but question whether prejudice is undue must be considered in light of 
entire adjustment and primary purpose for which it was etsablished and 
is maintained. No. 32219, Bognar & Co., Inc. v. Pennsylvania R. Co., .... 
I. C. C. ...., 9-24-58, Div. 2. 


71. Intermediate Charges 


71.1 Competition of Direct Route 
71.14 Competition at Intermediate Points 


71.14 Inasmuch as competitive conditions compelling publication of 
proposed rate are shown not to be present at intermediate points, there is 
presented special case which affords support for fourth-section relief herein 
authorized. I & S 6901, Grain & Soybean Cake—N. Chattanooga to Augusta, 
cous & GG vecey Swe, ae Be 


74. Undue Preference or Prejudice 


74.4 Passenger Fares 
74.41 Commutation Fares 


74.41 To constitute violation of sec. 3(1) of Act it must be shown 
that carrier which controls fares from allegedly prejudiced points also 
controls fares from allegedly preferred points. No. 32847, Central R. Co. 
of N. J.—Increased Commutation Fares, .... I. C. C. ...., 9-25-58, Com- 
mission. 


75. Intrastate Rates 


75.0 Generally 
75.06 Separation of Revenues & Expenses 


75.06 Where transportation conditions under which interstate and 
intrastate traffic moves are found to be substantially same with respect to all 
factors bearing on reasonableness of rate, and two classes are intimatbly 
bound together, as is situation here, there is no occasion to deal with 
reasonableness of intrastate rates or fares more specifically, or to separate 
intrastate and interstate costs and revenues. 292 U. S. 474, 488. Under 
sec. 13(4) of Act, as amended by Transportation Act of 1958, approved 
August 12, 1958, Commission is authorized to find, where evidence so 
warrants, that particular intrastate fare causes an undue, unreasonable, or 
unjust discrimination or undue burden on interstate commerce without 
requiring separation of interstate and intrastate revenues and expenses and 
without considering in totality the operations of a carrier wholly within 
a state, and to prescribe such fare as will, in Commission’s judgment, 
remove any such unlawfulness. No. 32417, N. J. Intrastate Passenger Fares 
—Hudson & M. R. Co., .... I. C. C. ...., 9-24-58, Div. 2. 
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SECTION 13 (3) ORDERS 
75.07 Passenger Service 


75.07 N. J. intrastate passenger fare of respondent found to cause 
unjust discrimination against, and an undue burden on, interstate commerce. 
Removal thereof ordered. No. 82417, N. J. Intrastate Passenger Fares— 
Hudson & M. R. Co., .... I. C. C. , 9-24-58, Div. 2. 


75.3 Rough Products of Mines 
75.31 Coal & Coke 


75.31 Upon further hearing, prior order to extent that it prescribes 
Ohio intrastate rates on bituminous coal, in C.Ls., from Middle & Ohio No. 
8 districts in Ohio to Avon Lake, Ohio, vacated. Prior reports, 192 I. C. C. 
413 and 298 I. C. C. 85. No. 25566, Intrastate Rates on Bituminous Coal 
within Ohio, .... I. C. C. , 9-17-58, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.07 Holding Companies or Persons 


80.07 Approving one aspect of transaction, as here sought, would be 
in conformity with Commission’s policy not to sanction maintenance of 
separate equipment or real estate holding companies under new stock owner- 
ship. See 57 M. C. C. 607, 739. MC-F-6690, Hoover Motor Exp. Co., Inc. 
—Control & Merger—Indianapolis Fwdg. Co., .... M. C. C. , 9-29-58, 
Div. 4. 


80.5 Effect of Order 
80.50 Generally 


80.50 As order is permissive in nature, parties remain free to decide 
whether or not to effect authority granted on basis herein provided. MOC-F- 
6874, Fortier Transp. Co.—Control & Merger—Sacramento Freight Lines, 
Inc., 10-21-58, Div. 4 


81. Control of Two or More Carriers 
81.0 Generally 


81.00 Jurisdiction 


81.00 Division 4 of Commission has determined that carrier’s con- 
tinuance in control of corporation which is about to receive authority for 
first time does not require Commission’s approval under sec. 5, citing 356 
U. S. 412 (1958). MC-116360, Sub 1, Missouri, Kan. & Okla. Lines, Inc. 
Com. Car. App., .... M. C. C. , 10-23-58, Div. i. 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 While employment by Navajo of L. A. Edwards as its terminal 
manager at Phoenix, at same time that he and Melendez control Triple X 
and Best Way through stock ownership might not, standing alone, result 
in control of management of those two carriers in common interest with 
Navajo within meaning of sec. 5(4), it should not be sanctioned by ap- 
proval herein. Findings will be conditioned accordingly to require that 
Edwards shall not be employed by Navajo or ANX in any capacity so long 
as he remains as an officer, director, or stockholder of Triple X or Best Way. 
MC-F-6487, Navajo Freight Lines, Inc.—Pur.—Arizona-Nevada Exp., 

, 10-21-58, Div. 4. 
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81.11 Stock Ownership 


81.11 Found that no single stockholder or group of affiliated stock- 
helders controls or has power to control Interstate. 65 M. C. C. 37. MC-F- 
6859, Interstate Motor Freight System—Control—Prucka Transp., Inc., .... 
M. C. C. ...., 10-20-58, Div. 4. 


81.3 Competitive Operations 
81.30 Generally 


81.30 It would not be in public interest to allow maintenance of com- 
petitive carriers under common control for what may be up to two years. 
See 58 M. C. C. 748. However, in order to give Transportation an oppor- 
tunity to avail itself to some extent of income tax benefits from Freight 
Line’s past operating losses but not prolong excessively common control of 
duplicative operations, order herein, approving transaction will authorize 
Transportation to immediately acquire control of Freight Line with pro- 
vision that carriers shall be merged within one year from effective date of 
such order. MC-F-6874, Fortier Transp. Co.—Control & Merger—Sacra- 
mento Freight Lines, Inc., 10-21-58, Div. 4. 


81.7 Disposition of Control Applications 
81.71 Railroad 
- 81.71 Control of One or More Railroads by Another Authorized by 
v. 4: 

Delaware & H. R. Corp.—Albany & V. R. R. Co., F. D. 20286, 9-24-58. 
81.73 Motor Truck—<Authorized 

81.73 Control of Two or More Motor Carriers of Property in Common 
Interest Authorized by Div. 4: 
Interstate Motor Freight System—Prucka Transp., Inc., MC-F-6859, 

C. ...., 10-20-58. 

81.74 Motor Truck—Denied 

81.74 Authority for a Motor Carrier of Property to Control One or 
More Other Such Carriers Denied by Div. 4: 
Johnson Motor Lines, Inc.—Atlantic States Motor Lines, Inc., MC-F-6823, 

ose Bee ee Ee 65205 Oe 


82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.01 Fitness of Vendee 


82.01 MC-F-5816, H. D. Gorman—Control: Chicago Exp., Inc.—Pur. 
(Por.)—Whippet Motor Lines Corp., .... M. C. C. ...., 10-14-58, Commis- 
sion (Please See 23.70, Same Title). 


82.01 As fitness of prospective purchaser under sec. 5 is one of most 
important questions to be resolved in determining whether transaction would 
be consistent with public interest (see for example, 57 M. C. C. 597; and 58 
M. C. C. 561) this matter shall be considered first. MC-F-6185, Transameri- 
can Freight Lines, Inc.—Control & Merger—Cumberland Motor Exp. Corp., 
coos MM. GO. GC, .cceg ORSSS, Div. 6. 


82.1 Condition of Vendee 
82.13 Provisions for Financing 


82.13 Funds provided through charges to depreciation are providently 
used only for purpose of increasing, replacing, or maintaining carrier-opera- 
ting property. MC-F-6690, Hoover Motor Exp. Co., Inc.—Control & Merger 
—Indianapolis Fwdg. Co., .... M.C. C. ...., 9-29-58, Div. 4. 
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82.3 Consideration 
82.30 Generally 


82.30 Annual earnings from rights after provision for income taxes 
would provide vendee return of approximately 20 percent on its investment 
and enable it to recoup purchase price within five or six years and maintain 
adequate working capital. Purchase price is not unreasonable. MC-F-6934, 
Clairmont Transfer Co.—Pur. (Por.)—Steffke Freight Co., 10-17-58, Div. 4. 


82.30 Purchase price found excessive. MC-F-6823, Johnson Motor 
Lines, Inc.—Control—Atlantic States Motor Lines, Inc., .... M. C. C. ...., 
10-7-58, Div. 4. 


82.33 Intangibles 


82.33 Best Way desires to amortize over period of five years amount 
to be assigned to its ‘‘Other Intangible Property”’ account as result of trans- 
action. However, it does not appear that it would be adversely affected by 
requirement that such amount be written off immediately, and findings con- 
ditioned accordingly. MC-F-6911, Best Way of Ind., Inc.—Consolidation— 
Gerald Motor Exp., Inc., Green Line Motor Exp., Inc. & BB&I Motor Freight 
Co., 10-14-58, Div. 4. 


82.35 Employment Contracts 


82.35 Agreement also provides for employment of Boedeker for period 
of two years at annual salary of $10,000, and expenses reasonably incurred 
in performance of his duties. He is required to devote majority of his time 
to such duties. Boedeker has been principal executive officer of Freight Line 
and his employment would be of substantial value to Transportation. Em- 
ployment contract not considered means of indirectly increasing purchase 
price. MOC-F-6874, Fortier Transp. Co.—Control & Merger—Sacramento 
Freight Lines, Inc., 10-21-58, Div. 4. 


82.35 Employment agreements, if they are true employment contracts 
and are not merely means of indirectly increasing consideration, are not, as 
such, subject to Commission’s jurisdiction. 59 M. C. C. 459. Conceding that 
Hoover would find Foreman’s consultation service of value for reasonable 
time, provisions of stock purchase agreement whereby he would be so em- 
ployed for eight years at aggregate salary of $40,000 do not meet criteria 
of valid employment arrangements as set out in numerous prior cases under 
sec. 5. Apart from potential conflict of interest whereby Foreman would be 
Hoover’s consultant, at same time as he is principal stockholder of Broker- 
age Company, which is highly objectionable, indicated terms do not (1) re- 
quire Foreman to devote definite periods of time to Hoover or serve to its 
satisfaction; (2) require him to refrain from competing with Hoover during 
the eight years; (3) provide for termination of service by either party 
before eight years end; or (4) relieve Hoover from paying Foreman part of 
or all $40,000 if it should elect not to ask for his services. Findings will 
require that upon consummation of transaction provision of stock purchase 
agreement providing for Hoover’s employment of Foreman shall be cancelled. 
Compare 65 M. C. C. 118. MC-F-6690, Hoover Motor Exp. Co., Inc.—Control 
& Merger—Indianapolis Fwdg. Co., .... M. C. C. ...., 9-29-58, Div. 4. 


82.36 Finder’s or Broker’s Commission 


82.36 Approval conditioned to provide that brokerage company shall 
not be paid commission exceeding four percent for its services. MC-F-6690, 
aes Motor Exp. Co., Inc.—Control & Merger—Indianapolis Fwdg. Co., 

arene , 9-29-58, Div. 4. 
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82.8 Violation of Law or Regulation 
82.80 Generally 


82.80 Only feasible method by which actions of carrier can be judged 
for future is by what it has done in past, and where promises have been 
made and not kept, there is no basis for believing new promises will be car- 
ried out in future. In short, carrier must prove itself to be fit before it 
should be authorized to extend its operations. See 58 M. C. C. 561. Instant 
record shows not only what carrier intends or promises to do to comply with 
regulations but what it actually has done and is doing in effort to insure 
future compliance. This is stronger evidence than mere promise to improve 
existing conditions. To fail to give full credit to such evidence would be 
improper and would be tantamount to subjecting carrier to additional 
penalty. MOC-F-5816, H. D. Gorman—Control: Chicago Exp., Inc.—Pur. 
(Por.)—Whippet Motor Lines Corp., .... M. C. C. ...., 10-14-58, Com- 
mission. 


82.82 Safety Regulations 


82.82 MC-F-5816, H. D. Gorman—Control: Chicago Exp., Inc.—Pur. 
(Por.)—Whippet Motor Lines Corp., .... M. C. C. ...., 10-14-58, Com- 
mission (Please See 23.71, Same Title). 


82.82 Although violations shown are numerous, Commission must take 


into consideration Transamerican’s far flung operations and other mitigating 
circumstances. 


It is apparent that Transamerican has taken serious and substantia] 
measures to assure substantial compliance. Finding it unfit to conduct ex- 
panded operations is not warranted. MC-F-6185, Transamerican Freight 
Lines, Inc.—Control & Merger—Cumberland Motor Exp. Corp., .... M. C. C. 
«++, 9-26-58, Div. 4. 


83. Prior Utilization of Authority 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 As existing carriers are rendering adequate service at certain 
point, and as vendee is willing to have rights acquired modified to prohibit 
service by it to and from that point, findings conditioned accordingly. See 
70 M. C. C. 169. MOC-F-6868, A B C Exp. Co.—Pur.—Hyman Kahn, 
10-17-58, Div. 4. 

83.92 Transfer of Motor Truck Operations Approved by Div. 4 upon 
Condition that Operating Authority Covering Dormant Portions of Vendor’s 
Routes Be Surrendered and Cancelled: 


Shaw Trucking, Inc.—Pur. (Por.)—E. F. Smith, MC-F-6601, 9-30-58. 
84. New Service Doctrine 


84.1 New Through Operation 
84.11 Previous Interchange 


84.11 In view of large volume of traffic interchanged between Inter- 
state and Transportation in past and small amount interlined by them with 
other carriers, it does not appear that consummation of transaction would 
result in any substantial disruption of present flow of traffic or have any 
adverse effect on other carriers in territory. MC-F-6859, Interstate Motor 
Freight System—Control—Prucka Transp., Inc., .... M. C. C. ...., 10-20- 
58, Div. 4. 


84.11 Two-line service would be replaced by Transamerican’s single- 
line service following consummation. Admittedly, such single-line service 
would be new and different and inherently more attractive to and preferred 
by some of shipping public. While possible adverse effect on competing car- 
riers must be considered, it does not necessarily follow that every transaction 
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where such single-line service would result must be deniea. 59 M. ©. C. 361. 
As stated in that decision, each case can and must be determined on fair and 
impartial appraisal of all of evidence of record. Elements to be considered 
in determining whether transaction under such circumstances would be con- 
sistent with public interest are whether carriers have interlined with each 
other or with outside carriers traffic moving between respective territory they 
serve, effect proposed service would have on competing carriers, and antici- 
pated public benefits. 65 M. C. C. 457. MO-F-6185, Transamerican ae 


oe Inc.—Control & Merger—Cumberland Motor Exp. Corp., .... M. C. 
, 9-26-58, Div. 4. 


84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 

84.24 Under unified rights, vendee will be expected to preserve sepa- 
rate and distinct nature of its regular-route and irregular-route operations. 
MC-F-67838, Blair Transit Co.—Pur.—Hollywood Cartage Co., Inc., (F. 
Crowley, Receiver), 10-7-58, Div. 4. 


84.3 Duplication of Authority 


84.30 Generally 


84.30 In numerous cases under sec. 5, Commission has withheld 
authority where result of approval would be creation, preservation or exten- 
sion of duplicate operations by separate motor carriers under common con- 
trol, which operations, except for fact of common control, would be com- 
petitive with each other. See, among others, 35 M. C. C. 521; 38 M. C. C. 
256; 39 M. C. C. 373; 67 M. C. C. 539; 58 M. C. C. 748; and 70 M. C. C. 556. 
Instant record does not warrant making exception to policy expressed in 
those cases. MC-F-6828, Johnson Motor Lines, Inc.—Control—Atlantic 
States Motor Lines, Inc., .... M. C. C. , 10-7-58, Div. 4. 


85. Sound Transportation Conditions 


85.1 Service 
85.10 Generally 


85.10 On basis of economies to be effected, which appear to be reason- 
able, and improved service, which would result therefrom, transaction war- 
rants approval. MC-F-6911, Best Way of Ind., Inc.—C lidati Gerard 
Motor Exp., Inc., Green Line Motor Exp., Inc., & BB&I Motor Freight, Inc., 
10-14-58, Div. 4. 





85.2 Efficiency 
85.20 Generally 


85.20 Transaction would result in more efficient and adequate service 
to public. MC-F-6984, Clairmont Transfer Co.—Pur. (Por.)—Steffke 
Freight Co., 10-17-58, Div. 4. 

85.20 More efficient, economical, and adequate transportation service 
should be provided to public in area involved. As operations of two carriers 
are predominantly intrastate in nature and as other motor carriers now 
operate in same general territory, transaction should not materially affect 
existing competitive situation. MC-F-6874, Fortier Transp. Co.—Control & 
Merger—Sacramento Freight Lines, Inc., 10-21-58, Div. 4. 


85.24 Operating Economy 


85.24 Under common control, economies would be effected in opera- 
tions of two companies by using method of through billing which would 
eliminate present costs of rebilling interline shipments at Chicago, by elimi- 
nation of certain of Transportation’s administrative and general office ex- 
penses, by improved methods of loading freight, by instituting cost control 
system and safety program, and by purchasing needed supplies in larger 
volume. Approved. MC-F-6859, Interstate Motor Freight System—Control 
—Prucka Transp., Inc., .... M. C. C. , 10-20-58, Div. 4. 
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85.3 Competitive Effect 
85.30 Generally 


85.30 Transaction will result in elimination of competitive service 
between ANX and Navajo as to points now served in common, and will 
extend operations of Navajo to Las Vegas and Phoenix, but other substantial 
carriers will remain to provide effective competition; and no monopoly by 
Navajo will result between any two points. MC-F-6487, Navajo Freight 
Lines, Inc.—Pur.—Arizona-Nevada Exp., GS. Gs sccce S0-B4-86, 
Div. 4. 


$5.31 Diversion of Traffic 


85.31 Adverse effects on protestants from loss of traffic would be more 
than offset by public benefits derived in this instance from having strong 
carrier substituted for two weak carriers with very limited financial re- 
sources. MC-F-6185, Transamerican Freight Lines, Inc.—Control & Merger 
—Cumberland Motor Exp. Corp., .... M. C. C. ...., 9-26-58, Div. 4. 
85.32 Impairment of Competitive Operation 


85.32 Evidence does not warrant finding that, under rights acquired, 
vendee would provide any material increased competition to protestants or 
that approval and consummation of transaction would adversely affect them 
to any material degree. MOC-F-6733, Blair Transit Co.—Pur.—Hollywood 
Cartage Co., Inc., (F. B. Crowley, Receiver), 10-7-58, Div. 4. 

85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 261 I. C. C. 672 for protection of 
employees. F. D. 20315, Colorado & S. Ry. Co.—Joint Use—Denver & 
R. G. W. R. Co., 10-22-58, Div. 4. 


To Same Effect: 


F. D. 20286, Delaware & H. R. Corp. -—-Control—Albany & V. R. R. Co., 
9-24-58, Div. 4. 


F. D. 20303, St. Louis-S. F. Ry. Co.—Joint Use—Atchison, T. & S. F. 
Ry. Co., 10-20-58, Div. 4. 
86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.32 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by 
Div. 4: 


Colorado & S. Ry. Co.—Denver & R. G. W. R. Co., F. D. 20315, 10-22-58. 


St. Louis-S. F. Ry. Co.—Atchison, T. & S. F. Ry. Co., F. D. 20303, 10-20-58. 


87. Disposition of Unification Applications 


87.1 Merger 
87.13 Motor Truck Lines—Approved 
87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 
A BC Exp. Co.—Pur.—Hyman Kahn, MC-F-6868, 10-17-58. 
Best Way of Ind., Inc.—Consolidation—Gerard Motor Exp., Inc., Green 
Line Motor Exp., Inc., BB&I Motor Freight, Inc., MC-F-6911, 10-14-58. 
Blair Transit Co.—Pur.—Hollywood Cartage Co., Inc., (F. B. Crowley, 
Receiver), MC-F-6733, 10-7-58. 
Fortier Transp. Co.—Control & Merger—Sacramento Freight Lines, Inc., 
MC-F-6874, 10-21-58. 
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87.13 Motor Truck Lines—Approved (Continued) 
Hoover Motor Exp. Co., Inc.—Control & Merger—Indianapolis Fwdg. Co., 


MC-F-6690, .... M. C. C. ...., 9-29-58 
a Freight Lines, Inc.—Pur.—Arizona-Nevada Exp., MC-F-6487, 
- ©. C. ...-, 10-21-68. 
MR Ba i Freight Lines, Inc.—Control & Merger—Cumberland Motor 
Exp. Corp., MC-F-6185, .... M. C. C. ...., 9-26-58. 
Pur.—Leonard Ragland, MC-F-6136, .... M. C. C. ...., 9-26-58 
(embraced in MC-F-6185). 
Pur.—H. L. Williams, MC-F-5501, .... M. C. C. ...., 9-26-58 


(embraced in MC-F-6185). Prior report, 4-7-55, Teversed. 


87.2 Purchase of Portion of Franchise 


87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4, unless 
otherwise stated: 


Clairmont Transfer Co.—Steffke Freight Co., MC-F-6934, 10-17-58. 


Gorman, H. D.—Control: Chicago Exp., Ine. —Whippet Motor Lines Corp., 
MC-F-5816, a 2 SS eee , 10- 14-58, Commission. Prior report, 
65 M. C. C. 720, reversed. 


Shaw Trucking, Inc.—E. F. Smith, MC-F-6601, 9-20-58. 
. © & 


CHANGES IN FORMAT OF CERTAIN I. C. C. BOUND VOLUMES 


The Interstate Commerce Commission announced on May 7, 1958 
the following changes in the format of the indicated bound volumes : 


(1) Water-carrier and freight-forwarder decisions no longer 
will be aggregated in a single volume. 


(2) Water-carrier and freight-forwarder ‘‘finance’’ decisions 
henceforth will be printed or summarized in the ‘‘ Finance Reports’’ 
volumes of the I. C. C. series. 


(3) Water-carrier and freight-forwarder decisions, except 
as specially provided in (2) above, henceforth will be printed or 
summarized in the regular I. C. C. series. 


(4) When volume 295 (‘‘Finance Reports,’’ I. C. C. series) 
shall have been completed, section-214 decisions thereafter will 


be printed or summarized in the ‘‘Finance Reports’’ volumes of 
the M. C. C. series. 


Water-carrier and freight-forwarder decisions heretofore have been 
printed or summarized in volumes 250, 260, 265, and 285. To complete 
volume 285 took several years. The prospect is that a substantially 
longer period would be required to complete another similar volume. 
By taking the steps indicated in (2) and (3) above, the material in 
question will become available much sooner in permanent bound form. 

When the change indicated by (4) becomes effective, the finance 
volumes of the M. C. C. series will include what their name implies, 
namely, all finance motor-carrier cases. The latter related cases 
accumulate with sufficient frequency to justify their continued inclu- 
sion in separate volumes. 








List of New Members 


James E. Bartley, 1006 Dashiell Road, Falls Church, Virginia. 
James F. Bell, Pogue & Neal, 730 Southern Building, Washington 5, D. C. 


Ralph H. Bell, General Traffic Department, Reynolds Metals Company, 3rd and 
Grace Streets, Richmond 18, Virginia. 


Russell S. Bernhard, 1625 K Street, N. W., Washington 6, D. C. 
Louis A. Bertrand, 1614 22nd Street, Des Moines 10, Iowa. 
Francis X. Branigan, 6361 Meis Avenue, Cincinnati 24, Ohio. 


R. J. Breitinger, Traffic Manager, Rates, Westinghouse Electric Corporation, 3 Gate- 
way Center, or P. O. Box 2278, Pittsburgh 30, Pennsylvania. 


i 7 Buck, Law Department, Seaboard Air Line Railroad Company, 3600 
West Broad Street, Richmond 13, Virginia. 


F. Gordon Bullock, 100 Massachusetts Avenue, Lockport, New York. 


—.-- G. Clare, Assistant Professor of Transportation, University of Southern 
California, University Park, Los Angeles 7, California. 


Calvin M. Cory, Cory, Denton & Smith, 212 South Fifth Street, Las Vegas, Nevada. 


Francis P. Daleiden, Assistant Traffic Manager, Royal Transit, Inc., 735 South 39th 
Street, Milwaukee 15, Wisconsin. 


John F. Dexter, Assistant to General Freight Agent, Great Northern Railway Com- 
pany, 404 Union Street, Seattle 1, Washington. 


William J. Edwards, III, 104 St. Francis Street, Mobile, Alabama. 


T. Vernon Hansen, General Traffic Manager, Southern States Cooperative, Inc., 
2101 East Fort Avenue, Baltimore 30, aryland. 


Robert G. Howlett, 400 Michigan Trust Building, Grand Rapids 2, Michigan. 


Jack L. Landstrom, Special Representative, Refiners Transport & Terminal Corpo- 
ration, 2111 Woodward Avenue, Detroit 1, Michigan. 


oon © aay _y York Central Railroad Company, 466 Lexington Avenue, New 
ork i, 


Vaughn Hill Livingston, General Freight Agent, Missouri Pacific Railroad Company, 
1800 Missouri Pacific Building, St. Louis 3, Missouri. 

William F. Mix, 42 Crescent Road, Belmont 78, Massachusetts. 

William J. Mueller, 17575 Yukon Avenue, Apt. E 3, Torrance, California. 


Franklin Earl Potter, Commercial Agent, The Mason & Dixon Lines, Inc., 2400 
Hollins Street, Baltimore 23, Maryland. 


S. W. Walsh, Manager, Traffic Department, Ford Motor Co., Nashville Glass Plant, 
P. O. Box 1355, Nashville, Tennessee. 


C. Stuart Wheatley, 404 Masonic Building, Danville, Virginia. 

Leo R. Wildhack, 67 Jarvis Place, Lynbrook, New York. 

Myron Witters, 2100 Plymouth Street, N. W., Washington 12, D. C. 
Frederick Karl Zinn, 328 North Kenilworth, Oak Park, Illinois. 


REINSTATED TO MEMBERSHIP 


Robert DeKroyft, Woolworth Building, 233 Broadway, New York 7, New York. 


Rowland E. Dobbins, R. E. Dobbins Associates, 1600 Rand Tower, Minneapolis 2, 
Minnesota. 


Loren Lundy, 5517 Walmer Street, Mission, Kansas. 

R. R. Shaw, General Traffic Manager, Knaus Truck Lines, Inc., 2100 Wyandotte 
Street, Kansas City 8, Missouri. 

H. C. Smiley, 4810 Princeton Road, Memphis 17, Tennessee. 


Elected to Membership November, 1958. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
Walter F. Stiegele, Chairman, V-P-Sales & Traffic, Roadway Ex- 
press, Inc., 147 Park Street, P. O. Box 471, Akron 9, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Herbert E. Robins, Sr., Chairman, Traffic Manager, Tennessee Cor- 
poration, Grant Building, Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Joseph J. Kuhner, President, 736 Society for Savings Building, 
145 Public Square, Cleveland 14, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


Rocky Mountain Chapter 
Delmar S. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 2133 South Bellaire Street, Denver 22, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local ¢ — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 


Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


ee Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 
Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

Clinton J. Ihrig, President, 6616 Park Avenue, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Doyne T. Clem, Chairman, Assistant Traffic Manager, Pet Milk 
Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Morton E. Kiel, Chairman, 140 Cedar Street, New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Eugene J. Mielke, President, Manager, Transportations, Murphy 
Motor Lines, Inc., St. Paul 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 


Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 


Oklahoma Chapter 


Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia District Chapter 


Francis A. Green, Jr., Chairman, Assistant Traffic Manager, 
C. Schmidt & Sons, Inc., 127 Edward Street, Philadelphia 23, Pennsyl- 
vania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 


Pittsburgh Chapter 


Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 
Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 


Assn., 4112 San Jacinto Street, Dallas 4, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 


Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 


Southeastern Wisconsin Chapter 


Charles H. Sturgeon, Chairman, Traffic Manager, Square D Com- 
pany, 4041 North Richards Street, Milwaukee 12, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


Louisville, Kentucky Chapter 


R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 
tucky. 

Meets: January, April, July and September on notification. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 








Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations im d by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
rtant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. hg een 


This Supplement brings up to date the original Book of 
It covers the period 1953 through June, 19 


ees te ae 4 Current Index to I. C. C. Decisions contains an Index to all 


, Decisions (printed and unprinted) from January 1951 through 
January 1955 


bstracts. 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 


Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


interstate Commerce Commission Chart—Organization, Assignment of Work 
and Functioning of Major Activities: Chart, as of October 15, 1957 
Pamphlet, revised as of March 28, 1958, (companion work to chart) 

Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page —— Bibliography. Prepared by Specialists 
in Education, Transportation Law, I. C. C. Practice and Procedure 

Pamphlets Temporarily Out of Print 
Outline of Study Course In Practice and Procedure Before the I. C. C. 


Cost and Value of Service in Rate Making for Common Carriers. 














ASSCCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District i—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


District 2—-Connecticut, New York and New #ersey. 


District 3—Pennsylvania (Eastern half); Maryland, Delaware 
and District of Columbia, 


District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


Distriet 5—Virginia, North Carolina and South Carolina. 
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